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What appears on one level as the latest fad, advertising pitch and 
hollow spectacle is part of a slowly emerging cultural transforma- 
tion in Western sociéties, a change in sensibility for which the 
term postmodern is actually, at least for now, wholly adequate. 
The nature and depth of that transformation are debatable, but 
transformation it is. 


— Andreas Huyssen, Mapping the Postmodern, 
33 NEw GERMAN CRITIQUE 5, 8 (1984) 
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Preface 


The objective of this book is to present a general overview of the state of 
law and jurisprudence at twentieth century’s end. The idea for this book 
is based on Karl Llewellyn’s THE COMMON Law TRADITION (1960), and 
Grant Gilmore’s THE AGES OF AMERICAN LAW (1977). In these two 
books, Llewellyn and Gilmore set out to characterize the dominant styles 
of judicial decision making that have set the course of modern American 
jurisprudence since the early 1880s. Llewellyn called his effort the “peri- 
odization” of American law, while Gilmore called his the “Ages of 
American Law.” It is hardly necessary to say that these two legal schol- 
ars have provided extraordinary insights for understanding the nature of 
modern jurisprudential studies. 

In the following chapters, I offer my modest effort to carry on this 
tradition in the intellectual history of American law by aiming my sights 
on the more recent movements and intellectual developments in jurispru- 
dential thought. My study of postmodern legal movements begins with 
an examination of modern modes of traditional jurisprudential thinking 
in the United States that developed in this century; then it analyzes and 
describes five movements in legal thought active in the 1980s, and 
concludes with an examination of the emergence of postmodern juris- 
prudence at century’s end. My aim is to explore how the new forms of 
scholarly discourse at the end of this century have ruptured the modern 
“styles” of jurisprudence as described by Llewellyn and Gilmore, and 
how those discourses have themselves been reshaped by a new postmod- 
ern perspective. In so doing, I hope to offer some thoughts on the future 
of jurisprudence for the next century. 

In order to make my task remotely feasible, I have tried to focus 


Xi 


xii Preface 


on major themes and general theoretical developments in American 
jurisprudence, with primary emphasis placed on the development of the 
modern legal movements arising in the late 1970s and 1980s. My effort 
here is to try and capture the general jurisprudential climate by re- 
viewing some of the “great” books and law review articles on jurispru- 
dence and legal theory. I attempt to highlight the continuity as well as 
the disruption in American jurisprudential thought. I make no attempt 
to comprehensively cover all the significant jurisprudential writings or 
developments in the period considered, as such an undertaking would 
not be possible in the context of a single text such as this. The scholarly 
works I have selected are, I believe, highly relevant for evaluating the 
complex set of ideas and theories that have shaped the diverse contours 
of law and jurisprudence at century’s end. My hope is that this text will 
provide the interested reader with a useful interpretation as well as 
overview of modern and postmodern developments in American juris- 
prudence. Suffice it to say that this book aims at providing a general 
introduction to modern and postmodern legal movements and their 
significance to the contemporary study of jurisprudence. 


Introduction 


After several decades of interdisciplinary work in academic legal scholar- 
ship, it is impossible for one not to notice how obscure theories of 
economics, sociology, philosophy, anthropology, literary criticism, and 
other fields have infected recent academic writing and thinking about 
law and adjudication, or what is commonly understood as jurispru- 
dence.’ Ever since the New Deal, legal studies have become more sophis- 
ticated and more eclectic.” This expanding eclecticism has brought about 
sharp debate in jurisprudence. Diversity and fragmentation of jurispru- 
dence have been stimulated by a profession that has itself become splin- 
tered as a result of competition and rivalry between new jurisprudential 
movements, five of which are the subject of this book: law and econom- 
ics, critical legal studies, feminist legal theory, law and literature, and 
critical race theory. 

These movements are jurisprudential because each of them claims a 
membership of legal and nonlegal academics and practitioners who 
adhere to a particular understanding about modern law and adjudica- 
tion. The five movements distinguish themselves by advocating different 
jurisprudential discourses, conceptions, and practices that challenge the 
way modern jurisprudential scholars have understood law and adjudica- 
tion. They are the product of diverse intellectual tendencies, moods, and 
aesthetic styles, including late-nineteenth- and early-twentieth-century 
trends in legal theory. However, because the intellectual sources of these 
movements have involved overlapping intellectual moods or tendencies, 
the five movements appear at times to share common characteristics. 
Finally, each movement introduces a new form of jurisprudence that 
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departs from the perspectives and methods of “mainstream” or modern 
scholarship in the field. One of the more interesting developments in 
recent American legal thought has been the almost simultaneous emer- 
gence and maturation of these five jurisprudential movements during the 
decade of the 1980s. 

More recently, a shift in theoretical perspective came about as con- 
temporary legal scholars associated with these movements turned from 
interdisciplinary methodologies to more robust and less determinant 
modes of interpretation. This “interpretive turn” in jurisprudence coin- 
cided with a new interest in the possibility of replacing foundational 
truths, transcendental values, and neutral conceptions of law with a 
more pluralistic, contextual, and nonessential explanation of law and 
legal decisionmaking developed for a multicultural society. My central 
thesis is that the five jurisprudential movements of the 1980s have 
consequently come to reflect the emergence of a new skeptical aesthetic, 
mood, or intellectual condition in American jurisprudential studies, 
which many have identified as postmodern. Hence, I shall refer to the 
five movements as postmodern legal movements. 

Postmodernism is an elusive term not easily defined or captured by 
standard dictionaries or interpretive strategies.’ Postmodernism thus 
poses an intellectual dilemma for contemporary writers and thinkers. 
How do we get at the meaning of postmodernism if postmodernism does 
not allow us to use foundational concepts or a metanarrative to fix its 
meaning? The predicament of postmodernism is that postmodernism is 
a condition, an aesthetic, an intellectual style that recognizes and em- 
braces the contradictions and paradoxes it discovers in traditional condi- 
tions, aesthetics, and intellectual styles. Postmodernism announces some- 
thing that resists a stabilized identity; it problematizes the very form, the 
very discourse used to announce its existence without attempting to 
offer an alternative theory or discourse. One does not get a better sense 
of postmodernism by excising this critical reflexivity (and its attendant 
difficulties). On the contrary, one loses what one was trying to under- 
stand (i.e., postmodernism) by any attempt to either cabin postmodern- 
ism within the modernist’s conceptual framework of understanding or, 
paradoxically, to insist that the postmodernist present the “postmodern” 
account or history of American jurisprudential thought. 

At one time, the term “postmodernism” was used to refer to the 
rejection of modernist aesthetics in the fields of architecture and art. 
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Today, the term is used by a variety of contemporary academics to 
signify a new mood or aesthetic in intellectual thought. In law, postmod- 
ernism signals the movement away from interpretation premised upon 
the belief in universal truths, core essences, or foundational theories. In 
jurisprudence, postmodernism signals the movement away from “Rule 
of Law” thinking based on the belief in one true “Rule of Law,” one 
fixed “pattern,” set of “patterns,” or generalized theory of jurispru- 
dence. Postmodernism is an aesthetic practice and condition that is 
opposed to “Grand Theory,” structural patterns, or foundational 
knowledges. Postmodern legal critics employ local, small-scale problem- 
solving strategies to raise new questions about the relation of law, 
politics and culture. They offer a new interpretive aesthetic for reconcep- 
tualizing the practice of legal interpretation. However, because postmod- 
ernism is an unstable category (and because the condition it announces is 
unstable), it ends up meaning many things to many people. Postmoderns 
would in fact resist the effort to reduce the meaning of postmodernism 
to statements made by a single author or text. 

Perhaps the best that can be done is to try and describe very loosely 
what postmodernists tend to believe and what they do in their intellec- 
tual practices. They seem to be united in their resistance to the sort of 
conceptual theorization and system building routinely practiced by legal 
academics and analytical philosophers. The postmodern writer is in the 
position of a philosopher. working without theory and rules to investi- 
gate how the production of intellectual work serves to establish a certain 
normative form or “lifeworld.” Some postmodernists claim that the 
intellectual projects of modern legal scholars have unduly emphasized 
abstract theory at the expense of “open-minded” pragmatic and “no- 
nonsense” skeptical forms of reason. Other postmodernists claim that 
the production of intellectual work, in theory and practice, has been 
concerned more with the perfection of a particular form (pragmatic or 
theoretical) than with the accomplishment of some social objective. 

Some postmodernists tend to believe that modern theory has come to 
reflect the self-identity of the professional academic who has become 
obsessed with the ideal of realizing self-perfection, freedom, autonomy, 
and professional status. These postmodernists claim that the identity of 
this professional academic is a social, cultural, historical, and linguistic 
creation of a normative vision of a particular individual subject. They 
explore the various ways in which the legal and social identity of this 
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subject has influenced the construction of texts, discourses, and institu- 
tions. Postmodernists claim that modern jurisprudence has indulged in 
the dubious fiction that a lone author is in control of the text, that law is 
a creation of a rational author, and that this author is capable of 
standing outside the system and is thus capable of objectively evaluating 
its functions. 

Postmodernists do not claim that they can successfully avoid the 
predicaments and paradoxes they have found in the modernist’s concep- 
tual narratives. Indeed, postmodernists recognize and embrace these 
predicaments and paradoxes in their own narratives. They do this be- 
cause they believe that texts, discourses, vocabulary, and grammar of 
the professional field cannot “intentionally” be overcome or avoided by 
a lone author. Moreover, the existence of predicament and paradox in 
the texts of postmodernists, as well as those in the texts and discourse of 
everyone else, are seen by postmodernists as part of the “situation” they 
call the postmodern condition. In other words, postmodernists do not 
claim that they stand outside of the system they criticize. 

It is important to note, however, that there is probably no one who 
believes in all of these propositions. Indeed, postmodernists would reject 
the effort to identify a postmodernist with a series of propositions. To 
identify postmodernism with a set of propositions, beliefs, or “postmod- 
ern narrative” would be too essentialist, too modernist, to be postmod- 
ern. Such an effort would too closely resemble the type of academic 
work now practiced by modern legal academics and analytical philoso- 
phers. Postmodernists claim that everyone is influenced and shaped by 
the rational aesthetic of modernism; the difference between various 
writers and thinkers is said to be in the extent to which they take 
critical cognizance of the predicaments and paradoxes of their current 
intellectual situation. What distinguishes postmodernists from all other 
legal critics is that they warmly embrace these predicaments and para- 
doxes. 

Postmodernism exhibits different critical manifestations. Some post- 
modernists have adopted a neopragmatic outlook as an antidote to the 
postmodern condition. These postmodern critics are skeptical of the 
truth claims of modern theory, but they have not given up on theory. 
On the contrary, they believe that theory can have utility when used as a 
tool for the empirical investigation of problems. They understand truth 
as merely the belief structures of a particular professional community 
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or social milieu. They emphasize the importance of “common-sense” 
experimentation and instrumental approaches in their work. Other post- 
modernists are more critical of appeals to “reason,” even prygmatic 
ones that emphasize the virtues of common sense. They embrace the 
predicaments and paradoxes of the current intellectual condition in 
order to better understand the world of legal, social, and philosophical 
thought, and they attempt to bring out the irony of the experience 
of living in a postmodern world. I will refer to these postmodernists 
as ironists. 

Before confronting postmodern forms of jurisprudence, we must first 
explore what came before postmodernism, that is, modernism. Part One 
will, therefore, begin this study with an examination of the dominant 
themes of modern American jurisprudence in this century. These themes 
reflect the intellectual background of twentieth-century legal modernism. 
Legal modernism, as distinguished from artistic modernism,’ is a term | 
use in this book to describe the intellectual position of jurisprudential 
writers who believed a lone author could discover “right answers” for 
even the most difficult and controversial problems in the law. Modern 
legal theorists believe that they can discover the “right answers” or 
“correct interpretation” by applying a distinctive legal method based on 
deduction, analogy, precedent, interpretation, social policy, institutional 
analysis, history, sociology, economics, and scientific method. Legal 
modernism symbolizes the progressive union of scientific objectivity and 
instrumental rationality in pursuit of the intellectual project of twentt- 
eth-century Enlightenment—the century-old quest for universal truth 
based on faith in the “omnipotence and liberating potential of reason 
and science . . . to penetrate to the essential truth of physical and social 
conditions, thus making them amenable to rational control.”° Legal 
moderns, influenced by the modernist’s tendency to create “move- 
ments,” express the intellectual and artistic quest for perfection through 
the process of uncovering and unmasking the secrets of the world 2 
transcending contexts that limit human understanding. 

Much of modern jurisprudential discussion has thus accepted the 
possibility of developing conceptual and normative arguments to explain 
how subjective preferences in legal decisions might either be restrained 
or justified. Conceptual jurisprudence attempts to confine itself to the 
operational study of legal concepts and reasoning. Normative jurispru- 
dence emphasizes the importance of considering the moral and ethical 
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dimension of law. For many legal thinkers, normative legal thought is 
believed to be pitted against the technical doctrinalism of conceptualist 
legal thought. But it turns out that the tension between normative and 
conceptual legal thought is overstated. While the opposition is real, the 
two modes of legal thought must be understood as different sides of the 
same whole. This is because these two forms of modern jurisprudence 
share a common orientation: both express faith in the Enlightenment 
search for a universal method to resolve law’s many problems. As former 
solicitor general of the United States and Harvard University law profes- 
sor Charles Fried expressed the idea, “[T]here is a distinct method which 
is the legal method . . . that it can be deployed more or less well . . . that 
it yields a distinct set of answers more or less out of itself.” é 

Legal modernism also characterizes the interpretive practice of mod- 
ern liberal legal scholars.’ This practice is based on an understanding of 
language that assumes that words and conceptual ideas are capable of 
objectively capturing the meaning of events the law seeks to describe 
and control. The professional language of law uses abstract categories 
such as object/subject, law/society, substance/process, core/penumbra, 
etc., to construct Rules of Law that satisfy jurisprudential requisites of 
generality and objectivity. Modern liberal scholars assume that these 
representational dichotomies permit the legal system to produce neutral 
decisions by constraining the power of judicial interpretation. 

New developments in legal theory, however, have brought about a 
breakdown and fragmentation of this representational practice. A “crisis 
of representation” occurred as the traditional canons of interpretation in 
theory and language of modern jurisprudence no longer seemed capable 
of constraining the power of judicial interpretation. The current mood 
of jurisprudential studies in the academy suffers under conditions of 
anxiety created by a loss of confidence in the “Rule of Law” ideal of 
modern liberal legal thought. 

Chapters 1 through 4 examine the key features of mainstream or 
modern jurisprudence prevailing in the legal academy between 1871 and 
1980. Chapter 1 locates the early origins of legal modernism in the 
jurisprudence of two highly influential nineteenth-century American law- 
yers and scholars, Christopher Columbus Langdell and Oliver Wendell 
Holmes. Chapter 2 traces the development of modern jurisprudence 
from the American legal realist movement to the 1950s theory of adjudi- 
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cation known as neutral principles. Chapter 3 examines the modern 
jurisprudential theories of the 1960s, which established the basic argu- 
mentative styles of modern normative jurisprudence. Chapter 4 then 
examines how the faith in modern jurisprudence was questioned 
throughout the 1960s, 1970s, and 1980s. The social and cultural 
changes unfolding during the 1960s provide some clue for understanding 
why there was a loss of faith in legal modernism. Also of significance 
was the publication of Charles Reich’s THE NEw Property and Ronald 
Coase’s THE PROBLEM OF SOCIAL Cost, both published in the early 
1960s. 

Part Two surveys the five jurisprudential movements that influenced 
and transformed modern jurisprudence during the late 1970s and 1980s. 
Chapters 5 through 9 describe and analyze Law and Economics, Critical 
Legal Studies, Feminist Legal Theory, Law and Literature, and Critical 
Race Theory, respectively. These new movements in American jurispru- 
dence brought to the legal academy a new feeling of excitement as well 
as unease. As a result of these movements, people debated and argued 
about basic concepts in jurisprudence and law, and there has been 
much disagreement and academic dissent over the continuing validity of 
traditional notions surrounding law and adjudication. What seemed 
secure in the 1960s and much of the 1970s became hotly contested in 
the 1980s. New players in the legal academy advanced new ideas about 
the nature of law and adjudication. For some, modern-day jurisprudence 
had become like “a stew that is being constantly fed with spices and 
flavorings and endlessly stirred.” $ 

By the end of the 1980s, the jurisprudential “stew” had simmered to 
a boiling point. The legal academy was embroiled in fundamentally 
different discourses and perspectives on law and adjudication. Devotees 
of the law and economics movement argued that law and adjudication 
would be best understood as a discourse about economics. Critical legal 
studies devotees claimed that law and adjudication were best understood 
as an ideological discourse shaped by power relations. Feminist legal 
theorists believed that law should be analyzed as gender discourse. 
Meanwhile, critical race theorists advanced a discourse of race to chal- 
lenge the “race-neutral” stance of mainstream legal discourse. Those in 
the law and literature movement argued that law and adjudication 
would be more fruitfully approached from a literary perspective. Juris- 
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prudential discourse mushroomed into a number of different profes- 
sional discourses that advanced different normative and theoretical 
methodologies for understanding the nature of law and adjudication. 

What has not been fully recognized is that the jurisprudential move- 
ments of the 1980s set the stage for a new form of legal criticism, which 
precipitated a much broader debate about the validity of traditional 
canons for interpreting legal texts, new definitions of law, and different 
linguistic and cultural practices. This “canon debate,” as it is known in 
the general university,” questions the possibility of disinterested scholar- 
ship, objective knowledge, and shared intellectual traditions for dis- 
covering ultimate truths about American jurisprudence. At stake is the 
belief that law rests on solid ethical and epistemological foundations. 
The canon debate revealed that there is no longer a consensus on the 
possibility of a comprehensive theory for explaining the nature of law. 
Multiculturalism in legal studies has shaken the once dominant hold 
of large-scale, homogenizing explanations of law and culture. A new 
generation of skeptical legal academics has consequently rejected the 
divine project of developing foundational arguments or “canons” of 
construction for discovering the ultimate “truths” about law and social 
phenomena. 

Part Three explores the meaning of the canon debate for the future of 
jurisprudential studies. Chapter 10 explores how the jurisprudential 
movements of the 1980s set jurisprudence on a transformative course 
leading unwittingly and unconsciously to a new postmodern form of 
jurisprudence. Chapter 11 examines the reactions of jurisprudential 
scholars to postmodern forms of jurisprudence, and speculates on how 
these reactions are characteristic of a major paradigm shift in academic 
practice. Chapter 12 explores the nature of this new postmodern juris- 
prudence by examining how it has come to be reflected in the work of 
two prolific contemporary postmodern writers and scholars, Richard A. 
Posner and Pierre Schlag.!° Posner and Schlag represent two sides of 
postmodern jurisprudence, just as Langdell and Holmes represented two 
sides of legal modernism. The Conclusion speculates on the significance 
of postmodern jurisprudence for the future of law and jurisprudential 
studies. 

My thesis is that the breakdown of comprehensive forms of jurispru- 
dence and the proliferation of multicultural jurisprudential discourses is 
characteristic of the postmodern aesthetic or temperament in intellectual 
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thought. Postmodernism emerges from the view that the search for 
new legal theories and metanarratives to solve law’s problems has been 
exhausted.!! It “announces or implies that a rupture has occurred, an 
irreparable break with the past, and that nothing can ever be the same 
again.” 1? Some claim this has happened in jurisprudential studies. There 
has been a loss of faith in a secular and autonomous jurisprudence as 
the Rule of Law for all rules. My purpose in subsequent chapters will be 
to explore how the modern legal movements of the 1980s have them- 
selves fostered the emergence of this new postmodern jurisprudential 
perspective. 


Part One 


Modern Jurisprudence, 1871—1980 


I1. Origins of Modern Jurisprudence 


Modern American jurisprudential studies began when the dean of Har- 
vard University Law School, Christopher Columbus Langdell, published 
the first modern law school casebook, SELECTION OF CASES ON THE LAW 
OF CONTRACTS, in 1871. Langdell’s casebook ushered in the modern era 
because it offered a new methodology and pedagogy for law study that 
was nothing more than an expression of faith in the scientific method. 
He declared in the preface to his Contracts casebook: “It is indispensable 
to establish at least two things, first that law is a science; secondly that 
all the available materials of that science are contained in the printed 
books.” ! In keeping with the spirit of Enlightenment, Langdell had faith 
in the powers of science and reason to uncover universal truths.” The 
late Grant Gilmore,’ a distinguished twentieth-century contracts and 
commercial scholar, called Langdell a “symbol” of “the Age of Faith.” 4 
Another way to describe this is to see Langdell as an architect of what 
Thomas Grey called the “classical orthodox system” of American legal 
thought.” 

The refinement of Langdell’s classical orthodox system was premised 
on the view that law is a complete, formal, and conceptually ordered 
system that satisfies the legal norms of objectivity and consistency. Com- 
pleteness meant that this system was capable of providing uniquely 
correct solutions or “right answers” for every case brought for adjudica- 
tion. Formality meant that the system was capable of dictating logically 
correct answers through the application of abstract principles derived 
from cases.’ The system was conceptually ordered to the extent that its 
substantive bottom-level rules were coherently derived from a small 
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number of relatively abstract principles and concepts, creating a holistic 
system. While it is generally thought that Langdell’s classical orthodox 
system was the antithesis of modern legal thought, in actuality it helped 
establish the argumentative logic of a form of legal modernism known 
as conceptualism. 

Conceptualism (“law as logic”) is what Karl Llewellyn called the 
“Grand Style” in American legal thought—a form of logic that classifies 
legal phenomena on the basis of a few fundamental abstract principles 
and concepts developed from the distinct methods of legal reasoning.’ 
Legal conceptualists like Langdell used logic to go from legal premises 
to legal conclusion: basic legal concepts and definitions (premises) were 
assumed to be self-evident such that a logical correct choice of premises 
was thought possible. Logic was used to go from the premises to the 
legal conclusion.!° Conceptualism was “the project of structuring law 
into a system of classification made up of relatively abstract principles 
and categories.” !! Modern conceptual jurisprudence harkens back to 
the Langdellian idea that law is a value-free science. Conceptual legal 
thought includes logical positivism, technical doctrinalism, and court- 
centered theories of adjudication such as legal process theory and neutral 
principles of adjudication. 

Langdellian conceptualism can be discovered in the way Langdell 
wrote about law. In his writing, the law is a transcendental object or 
transcendental subject unaffected by social and economic context. 
When Langdell wrote of law, he wrote like a precocious antihumanist. 
He wrote in the third person a lot. For example, “A debtor becomes 
personally bound to his creditor for the payment of debt.” !° The debtor 
and the creditor are unnamed individuals who are the legal abstractions 
of Langdell’s analysis of commercial law. Langdell, the propounder of 
the law, never let the reader know that it was he, rather than the “law,” 
who created the discourse and conducted the analysis.!* Langdell’s anal- 
ysis of the debtor’s liability was conceptual because it represented law as 
an “intrinsic, essential object” independent of context. In contemporary 
jurisprudence, this way of talking and thinking about law is known as 
the “formal style” of conceptual legal thought. Conceptualists who are 
formalists believe that law should be justified on the basis of uncontro- 
versial rules and self-evident doctrinal premises insulated from external 
moral and ethical concerns.'° 

Legal conceptualists who followed Langdell’s orthodoxy assumed 
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either that law was a transcendental object possessing universal proper- 
ties unaffected by analyzing subjects, or that law was itself a transcen- 
dental subject capable of rendering authoritative pronouncements.!¢ 
Conceptualists thus projected a particular interpretive stance developed 
for a highly abstract and fictitious mode of analysis. The law of con- 
tracts, for example, has been treated as a body of fixed objects, of rules, 
principles, or policies that could be discovered by someone; or, contract 
law itself has been assumed capable of rendering its own pronounce- 
ments without the assistance of any legal actor. A contract for the sale 
of groceries was like all other contracts, because all contracts worthy of 
legal enforcement were required to satisfy certain universal rules estab- 
lished by an objective theory of contract law.!” The law could declare 
that “A contracts with B” because the universal pronouncements of 
contract law defined the rules governing the sale of groceries as well as 
contracts for employment. In this way, Langdellian rhetoric portrayed 
law as either a transcendental object or transcendental subject, but in 
either case the role of the analyzing subject was eclipsed.'® 

Modern legal scholars, judges, and lawyers continue to exclude them- 
selves from the process of interpretation in order to preserve their belief 
in the autonomous object/subject—the Law. Today, modern legal con- 
ceptualists believe that law is an “imminently intelligible enterprise” 
which “elaborates itself from within.” 1? Judges who make decisions and 
attempt to understand the system are assumed to be only relatively 
autonomous in the sense that they control their own thoughts and 
actions, but their freedom to act is thought to be limited by the legal 
texts they interpret, and by the reasoning process they apply in the 
process of interpretation and decision making. The texts and reasoning 
of the law define the identity of the modern legal thinker as a relatively 
autonomous self.?° Legal subjects continue to believe, as Langdell did, 
that they are capable of bringing order and reason to the objective world 
of law.?! 

The supposed objectivity of law is today justified by boundary defini- 
tions that distinguish the rational process of the law from the domains 
of politics and popular culture of interpreting subjects. The boundary 
between law and society has become a familiar way for lawyers to 
maintain their belief that law can be discovered conceptually in the 
object-forms of rules, principles, and doctrines. Langdellians believed 
that the object-forms of the law were immune from the ever-changing 
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nature of society. Society might change, but they thought that the univer- 
sal principles of law would endure forever. Modern-day legal conceptu- 
alists reject the idea of an artificially fixed line between law and society, 
but continue to believe that law and its methods can be objectively 
administered by disciplinary rules of the legal community.”” Conceptual 
jurisprudence thus describes a whole series of jurisprudential theories 
devised by legal scholars to develop a less political and more objective 
understanding of law and culture. 

If law could be like a science, then legal studies could aspire to be a 
serious discipline in the university. The reduction of law to concepts 
systematized by Langdell’s case method of instruction rendered legal 
apprenticeship obsolete as a means for professional law training, since it 
was no longer necessary to study law as a practice; all that one needed 
to learn the law was a classroom, casebooks, and a teacher trained in 
the Socratic method of instruction.” The modern American law school, 
modeled after Langdell’s Harvard Law School, could subsequently claim 
membership in the university community, with equal, if not greater 
stature and status.** Law professors could aspire to join university pro- 
fessors in the common quest for the discovery of truth. These develop- 
ments permitted law to be studied as a “normal science.” 

Langdell gave American legal studies a new faith in the powers of law 
to dispel the darkness of the ancient common law, with its confusing 
and incoherent terminology and theories. Gilmore said that “if Langdell 
had not existed, we would have had to invent him.” > Indeed, modern 
legal thought would not have been possible without Langdell, or some- 
one like him. Langdell’s great idea that “law is a science” was consistent 
with the modernists’ belief that reason and science could and should 
rationalize and control the dark mysteries of the ancient law. For Ameri- 
can lawyers at the dawn of the twentieth century, the spirit of Enlighten- 
ment could be found in the Langdellian faith in the omnipotence and 
liberating potential of reason and science to penetrate the essential truths 
of legal relations.*° 

The course of modern American jurisprudence was influenced by 
another great legal modernist, Oliver Wendell Holmes.”’ As Grant Gil- 
more put it: “If Langdell gave the new jurisprudence its methodology, 
Holmes, more than anyone else, gave it its content.” ?8 Indeed, the 
modern era in jurisprudence did not bloom full-flower until Holmes 
gave a series of lectures at the Lowell Institute in Boston in November 
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and December of 1880. These lectures were the basis for Holmes’s 
great book, THE COMMON Law, published in 1881,2? and marked the 
beginning of the modern era in jurisprudential studies: they set the basic 
themes of American law in a distinctively pragmatic direction. 

In the opening passage of THE COMMON Law, Holmes enunciated 
what contemporary legal thinkers have identified as “central, pragmatic 
tenets” of American law.°° His view of law was pragmatic because it 
situated law in the world of “felt necessities” of intuition, prejudice, 
tradition, and social context. He declared: “The life of law is not logic 
but experience.” >! In conceiving “law as experience,” Holmes expressed 
the pragmatic version of the philosophy associated with John Dewey, 
William James, and Charles Sanders Peirce, who rejected the foundation- 
alist tradition in Western philosophy in favor of the thesis that knowl- 
edge and human thought are situated within the social and habitual 
practices or “forms of life” of culture.” For Holmes, “law [was] consti- 
tuted of [human] practices—contextual, situated, rooted in custom and 
shared expectations.” 33 

In evaluating law within situated social practices, Holmes argued in 
favor of a pragmatic approach to law, which viewed law as a means for 
achieving desired social ends of people. His view was that “continuity 
with the past is no duty but only a necessity”;34 for him “adjudication 
should and must be result-oriented, fundamental [and] legislative.” 35 
Influenced by American pragmatist philosophers of his day,*° Holmes 
renunciated faith in the ability of a rationalist epistemology to distin- 
guish truth from falsehood and instead favored a practical, functional 
understanding of truth and knowledge. He shared the pragmatists’ belief 
that facts and values were derived from experience, and that knowledge 
about the world was possible only through experimentation.>’” For 
Holmes, truth was a function of social power, and law expressed that 
power.?8 “Thus, while Holmes felt that law ought to be a science, it was 
a science of experience, facts, and induction.” 3? Like Langdell, Holmes 
believed that law was a “science” of categorization and deduction. But 
Holmes’s jurisprudence, unlike Langdell’s, was a science of categoriza- 
tion and deductions based on antiformalistic ideas of pragmatic thought 
as well as logical reason. 

Although Holmes was critical of Langdell’s emphasis on formal logic, 
he was also a conceptualist.*° Holmes criticized Langdell for giving too 
much importance to the power of syllogism and logic.*! He believed that 
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any generalized theory of law would have to take human social condi- 
tions into account and respond to them. For Holmes, the conceptual 
order of the legal system was merely a “practical aid in teaching and 
understanding law.”*2 As Thomas Grey recently explained: “Unlike 
Langdell, Holmes did not believe doctrinal conceptualization could pro- 
duce a deductive system that would make legal reasoning formal and sci- 
entific.” *3 

Holmes revolted against Langdell’s idea that law and legal decision 
making were governed by rules alone. In place of Langdellian formalism, 
Holmes argued in favor of a pragmatic and instrumental approach, 
which subordinated logic to the “felt” experience of human history. 
Holmesian jurisprudence subsequently set the stage for the modern style 
of jurisprudence known as normative legal thought. In modern times, 
normative legal thought has become associated with “conclusion-ori- 
ented” instrumental policy analysis.*> It establishes the normative struc- 
ture of legal policy in the law; what Pierre Schlag called “rhetorical 
levers” used by official authorities to instrumentally summon and coerce 
individuals and institutions.*° Normative legal thought describes “the 
prime cultural pieces by which lawyers manipulate the self-image of 
jurors, clients, judges and other lawyers to get more of what it is lawyers 
ostensibly want.” 47” In other words, normative legal thought describes a 
type of means-end rationality that subordinates the logic of law (positiv- 
istic law) to a broader cultural inquiry of history, economics, politics, or 
what Holmes called “experience.” *° 

Holmes’s pragmatic jurisprudence attempted to mediate between 
“tough-minded” instrumentalism and “tender-minded” moralism.*? On 
the one hand, Holmes questioned Langdell’s faith in autonomous law by 
rejecting the essentialism of Langdell’s formal logic. Legal logic, in 
Holmes’s jurisprudence, was subsidiary to practical reason and consider- 
ations of public policy. Holmes believed that law and its institutions 
evolved from views of public policy, social context, history, and experi- 
ence. His pragmatic insight has since enabled contemporary legal schol- 
ars to accept the modern idea that “the creation of legal meaning— 
‘jurisgenesis —takes place always through an essentially cultural me- 
dium.”°° Holmes’s hypothesis, Gilmore said, “was that inquiry is a 
never-ending process whose purpose is to resolve doubts generated when 
experience does not mesh with preconceived theory.” °! This hypothesis 
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led modern-day critical legal scholars to argue that law must be under- 
stood as a contingent political social practice driven by an underlying 
ideology.>°* 

On the other hand, Holmes’s pragmatic thesis about judge-made law 
also helped to support a form of policy instrumentalism in law. His 
thesis evolved from his prediction theory. As Holmes put it: “The proph- 
ecies of what the courts will do in fact, and nothing more pretentious, 
are what I mean by law.”°? By this Holmes meant that law should be 
studied pragmatically as a profession or business.°* For example, in 
advocating a “bad man” perspective for evaluating law, Holmes argued 
that law was merely the expression of majority will, whether right or 
wrong. The role of normative judgment in Holmes’s jurisprudence was 
understood from the practitioner’s view, who approached law as a 
means to an end. Holmes’s “bad man” perspective focused on the “ma- 
terial consequences” of law practice rather than on utopian possibili- 
ties,’ and reflects the modern-day law and economics view that private 
law is “primarily a device for distributing risk according to the variable 
demands of public policy.” 36 

Holmes’s jurisprudence was modern because Holmes, like Langdell, 
placed faith in the ability of logic and reason to solve legal and social 
problems. However, unlike Langdell, Holmes believed that the law must 
be understood to develop from the practices of social life, rather than the 
abstract rules found in judicial opinions. He admonished law students of 
his day to seek an explanation for the nature of law in practices and 
customs of social life, that is, to look outside of law for law’s inner 
rationality.°’ Holmes urged law students to study economics, statistics, 
and history in their endeavor to discover the mysteries of the common 
law. Legal thinkers who followed Holmes’s instrumentalist jurispru- 
dence took the position that the law should establish the moral rightness 
of its rules. Benjamin N. Cardozo, following Holmes’s pragmatic philos- 
ophy, for example, seemed to have taken Holmes’s position to the 
extreme in proclaiming the process of law involved “not discovery, but 
creation.”°® Apparently for both Holmes and Cardozo, discovery and 
creation “react upon each other.” Holmes’s jurisprudence, as consoli- 
dated by other great American legal thinkers, subsequently came to 
symbolize a new form of jurisprudence. 
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The Two Sides of Legal Modernism 


In the legal academy, there are now two dominant professional represen- 
tational practices of modern jurisprudence: conceptual and normative. 
Modern conceptualists who follow Langdell’s type of conceptualism, 
place a high priority on abstract principles and concepts logically derived 
from a secure and bounded legal system. For conceptualists, the auton- 
omy of law must be preserved in order to prevent external moral and 
political concerns from corrupting the universal principles, rules, and 
doctrines of law. Conceptualists believe that law’s analysts can distin- 
guish between questions of fact and value, the “is” and the “ought,” law 
and politics. They attempt to identify legal norms within the self-con- 
tained logical systems of law and legal reasoning. 

Normative legal scholars follow the pragmatic or instrumental side of 
Holmes’s jurisprudence. They view law as an instrumental or pragmatic 
process shaped by factors outside of law—experience, history, econom- 
ics, and culture. Normative and pragmatic legal thinkers favor open- 
ended justificatory arguments that embrace practical and ethical judg- 
ment. Normative legal thinkers believe that “law is dependent upon 
moral or value choices, that law is not neutral, or otherwise exempt 
from the contestable, value-laden character of politics generally.” 9? For 
these legal moderns, law is an “essentially cultural medium, mediated by 
a universal pragmatic subject.” °° They share the Langdellian belief in 
autonomous law, but understand law’s autonomy to be shaped by an 
antonomous culture and honogeneous society.°! 

These two sides of modern jurisprudence are expressed today in 
jurisprudential styles, which owe their legacy to Langdell and Holmes. 
Gilmore stated that “Langdellian jurisprudence and Holmesian jurispru- 
dence were like the parallel lines which have arrived at infinity and have 
met.” 6 The lines of legal thought derived from these two American 
legal thinkers establish the contours of the dominant styles of legal 
modernism in American jurisprudence. Langdell’s faith in the scientific 
method (formalism) combined with Holmes’s belief in the evolutionary 
progress of law (pragmatic instrumentalism) worked together to affirm 
the conflicting objectives and diverse styles of modern legal studies. The 
most extraordinary aspect of modern jurisprudence has been the belief 
that Langdellian formalism and Holmesian pragmatism could somehow 
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be synthesized to establish an autonomous and universal jurisprudence 
based on the belief in the ideal of one true Rule of Law. The history of 
modern legal thought has been a story of a series of failed attempts to 
reconcile and synthesize these two styles of jurisprudence. 

The attempt to synthesize the ideas of Langdell and Holmes has 
never worked, because these two great legal thinkers developed different 
legal styles or aesthetics that expressed contradictory views about law 
and culture. Langdellian formalism protected law’s autonomy by min- 
imizing the instability arising from the diversity of culture. Holmesian 
pragmatic instrumentalism, on the other hand, valued and protected 
law’s autonomy by permitting law to adapt and change to societal 
circumstances. The two styles of legal reasoning known as formalism 
and instrumentalism capture the essence of two conflicting sides of 
normative and conceptual legal thought embedded within the discourse 
of law. They are the source of the patterns, shifts, and pendulum swings 
reported in the commentaries of American jurisprudential history.” 

The relative autonomy of modern law has thus come to be defined in 
the contradictory space between a style of analysis which “sees the 
law as an autonomous and closed system whose development can be 
understood in terms of its ‘internal dynamic’” (legal formalism) and an 
opposing style, which “conceives of law as a reflection, or a tool in the 
service of dominant groups” (legal instrumentalism).™ It is in this space 
that modern legal scholars attempt to develop theories to justify their 
view of law as a relatively autonomous activity. The Rule of Law ideal 
of modern jurisprudence, for example, reflects the stability of formalism 
and the dynamic of instrumentalism under the legal doctrine known as 
stare decisis: like cases should be treated alike, unless circumstances 
warrant otherwise. Stare decisis is the “safety valve and brake” working 
to internalize normative justifications in conceptualist doctrine.© Judges 
read cases formalistically when they want to preserve the stability of 
precedent; they read cases instrumentally when they want to depart 
from precedent. Patterns of legal precedent were disrupted as legal deci- 
sion makers shifted from one style of analysis to another. 

Legal modernism characterizes the intellectual aesthetic that has 
evolved according to its own relatively autonomous and paradoxical 
mind-set.°” This mind-set remains firmly grounded in the belief that legal 
thinkers can remain outside the realm of culture and politics and in 
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control of the objective world symbolized by law. The mind-set of the 
legal subject is only relatively autonomous, however, because the legal 
modern’s concept of self is also a creature of the legal texts they inter- 
pret. The forms of this rationality define the self of the legal thinkers as 
autonomous. The forms of American jurisprudence, which emerged 
from Langdell’s formalism and Holmes’s pragmatic instrumentalism, 
reflect the paradoxical conviction of legal thinkers who accept the notion 
that judges must avoid making their own value choices in deciding cases, 
but who believe that interpretation and decision are matters of free will 
of an autonomous subject. This mind-set allows legal moderns to believe 
that law could be analyzed as a holistic system of abstract thought 
evolved from the logical and pragmatic investigations of relatively au- 
tonomous subjects.°? 

- The dilemmas of modern legal theory have never been resolved, how- 
ever, even though lawyers, judges, and legal scholars believed that a 
synthesis of sorts was possible. Modern legal thought is instead defined 
by a set of conflicting and paradoxical abstract propositions about the 
nature of the legal system and the power of legal actors within the 
system. The classical orthodoxy of modern jurisprudence developed on 
the assumption that law was a transcendental object or subject unaf- 
fected by particular contexts, including the subjective gaze of the ob- 
server. The legal analyst, the subject in control of the analysis, was 
presumed to be a neutral, objective interpreter; but paradoxically, the 
analyst was also required to faithfully follow the legal meaning embed- 
ded in the texts they interpreted. Legal moderns’ dominant self-image of 
a universal individual self was a social construct defined by the fiction of 
an “autonomous human agent” capable of controlling the objective 
world through reason and free will. 

Modern legal thinkers continue to believe, as Langdell did, that the 
objective order of the law is discoverable so long as the analyst remains 
disinterested and detached from the object. The analyst is assumed to be 
a mere instrument in the process leading to the discovery of the objective 
order of law. In positing the object, that is, the law, and the subject, that 
is, the analyst, as relatively autonomous, legal modernists were able to 
maintain their faith that law could be like science. In Langdell’s world, 
law was a science with a rational order that could be discovered by 
an autonomous subject who used the correct legal methodology. This 
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“depersonalization and deprivileging of the individual subject” remains 
a hallmark of both the conceptual and normative styles of legal modern- 
ism.”° In the modern world, however, law is assumed to be only rela- 
tively autonomous, because law is assumed to have a social and historic 
dimension. Normative and conceptual legal discourses are thus used by 
legal moderns to situate law within the larger culture. 


2. Modern Conceptual Jurisprudence 


During the first part of this century, the study of jurisprudence was like 
an inductive science: principles of law were pragmatically derived from 
the raw data of appellate opinions much in the same way that the laws 
of nature were derived from scientific experiments. Law students were 
instructed on how to dissect appellate court cases like medical students 
were instructed to dissect cadavers—both dissected for purposes of 
discovering the universal truth of their objects. The conceptualism of 
this era was also associated with the substantive due process tradition 
of constitutional law—a time when the Supreme Court incorporated 
common law concepts of free contract into the constitution and froze 
the meaning of liberty in the Due Process clause of the Fourteenth 
Amendment. The common law rules of contract were constitutionalized 
by the Supreme Court, thereby preventing state and federal governments 
from regulating social and economic affairs. Langdellian formalism thus 
became the dominant constitutional jurisprudence. But, as Grant Gil- 
more colorfully stated: “A hurricane howl[ed]; the foundation slip[ped] 
away; the wisdom of the past could not save.” ! 

The “crucible of events” that brought constitutional formalism to its 
knees was the confrontation between the pre-New Deal Supreme Court 
and the progressives associated with President Roosevelt’s New Deal.” 
Also important was the work of the “Great Dissenters,” Holmes and 
Louis Brandeis, who authored strong dissents in the economic due pro- 
cess decisions of the Supreme Court. Holmes and Brandeis provided 
scathing critiques of Langdellian formalism that were read and studied 
by New Deal progressives during the 1920s.° Following their example, a 
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new group of legal scholars and teachers emerged offering a response 
and critique of the Supreme Court’s substantive due process decisions. 
Academic battles waged by the legal realists; a political and constitu- 
tional crisis created by the Supreme Court’s unwillingness to accept 
New Deal social welfare legislation, and general discontentment with 
formalistic reasoning in the law generally, shook the foundations of the 
Age of Faith until it crumbled. Modern conceptual jurisprudence arose 
from what Gilmore called the dawning of the Age of Anxiety. The 
anxiety of this particular epoch was heightened with the rise of the 
American Legal Realist Movement.* 


The American Legal Realist Movement 


Legal realism, dominant during the 1920s and 1930s, transformed and 
undermined nineteenth-century assumptions of Langdellian conceptual- 
ism and set the stage for the emergence of modern jurisprudence. The 
legal realist movement of the 1920s and 1930s, according to conven- 
tional accounts, revolted against both Langdellian and constitutional 
law formalism. It is true that the legal realists shaped modern legal 
thought by developing and exploiting the strand of pragmatic instrumen- 
talism that originated with Holmes. The realist movement also provided 
legal scholars with new interpretive ideas for reconstructing modern 
jurisprudence along the lines of a contextual and purposive understand- 
ing of law. “It was by insisting that one always needed to look to 
purpose in order to interpret even the plain meaning of words that the 
realists unfroze rules, shattering their brittle form and dissolving them 
back to their constituent policy goals.” ° Legal realism was also a radical 
intellectual movement in American legal thought; it also exemplified a 
new political attitude of American legal thinkers. 

Arising almost exclusively within the world of legal academics, legal 
realists were represented by the law faculties at Columbia and Yale Law 
Schools, who were pitted against Langdell’s Harvard Law School. The 
body of work that gave rise to the American legal realist movement 
consisted of a series of law review articles provoked by a brief essay 
written by Dean Roscoe Pound of Harvard Law School. Pound sought 
to identify the characteristics of a new movement in legal thought that 
he called “Realist Jurisprudence.” © Pound’s essay, which had not identi- 
fied any realist by name, was viewed by the realists as an unsympathetic 
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attack on their movement. Two of the best-known legal realists, Profes- 
sor Karl Llewellyn of Columbia University and Judge Jerome Frank of 
the Federal Court of Appeals, published under Llewellyn’s name a re- 
sponse to Pound, called Some Realism about Realism.’ Their article is 
attributed with formally announcing the legal realist movement. 

Llewellyn and Frank rejected Pound’s description of legal realism, but 
failed to offer a more correct alternative definition of the movement. 
Instead, Llewellyn and Frank emphatically declared: “There is no school 
of realists. There is no likelihood that there will be such a school.” 8 
Llewellyn and Frank claimed that legal realists were “related . . . only in 
their negations, and their skepticism, and in their curiosity.”? Llewel- 
lyn’s description of legal realism has been a principal bane of confusion 
for traditional legal scholars who insist on knowing the foundational 
definitions of American legal thought.!° The only foundational belief 
shared by the realists was their common skepticism about the claims of 
legal formalists. What united and defined the legal realist movement was 
the criticism it raised about the formal style of modern jurisprudence.!! 
Legal realism has since remained somewhat of a mystery in the history 
of modern legal thought. 

The work of legal realists was comprised of conflicting impulses and 
alternative strands of oppositional thought developed from Holmes and 
the sociological movement in jurisprudence, associated with Pound and 
later, Benjamin N. Cardozo.'* Pound’s theory of sociological jurispru- 
dence called for judicial decision making in which judges would explic- 
itly weigh social and economic consequences. Pound’s theory was in 
many ways the first modern step in the development of modern legal 
thought.!? Legal realists also took inspiration from Justice Holmes, espe- 
cially immortal Holmesian phrases in dissenting opinions such as: “Gen- 
eral propositions do not decide concrete cases”; !* and “the Constitution 
does not enact Mr. Herbert Spencer’s Social Statics.” 1 These Holmesian 
“nuggets” were popular slogans for the legal realist movement. 

Some of the leading legal decisions responsible for generating the 
American legal realist movement were the Supreme Court’s economic 
due process decisions. The most notorious was Lochner v. New York.'® 
In Lochner, the Supreme Court made a “political decision” in conclud- 
ing that a state law regulating the hours of work for bakers violated the 
“liberty of contract” clause of the Fourteenth Amendment. The issue in 
Lochner concerned the constitutionality of a New York statute fixing a 
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ten-hour day for bakers. The bakers claimed the law violated the clause 
of the Fourteenth Amendment prohibiting a state from depriving “any 
person of life, liberty, or property without due process of law.” The 
Supreme Court, in the majority opinion authored by Justice Peckham, 
declared the New York baker law unconstitutional, because it interfered 
with the liberty of bakers to employ workers beyond the ten-hour re- 
striction. Lochner effectively defined a jurisprudential era insofar as it 
reflected the structural traits of legal consciousness of classical legal 
thought. The conflict between private law and public constitutional law 
was “resolved” by a judicial determination that constitutional liberty 
includes freedom of contract, so that state restrictions on the freedom of 
contract were found to abridge constitutional freedom. 

The legal realists helped explain why Lochner represents an example 
of bad decision making—a mistake that should be avoided. Following 
Justice Holmes’s dissent in Lochner, the realists argued that Lochner 
was wrong because it involved judicial partisan decision making: the 
court decided the case by favoring the ideology of laissez-faire econom- 
ics. The realists contended that the problem with this way of thinking 
was not just judicial activism, but the way the Court conceptually de- 
fined the word “liberty” in the due process clause of the Fourteenth 
Amendment.” 

The Supreme Court had assumed that common law concepts of con- 
tract and property furnished the definition of the concept of liberty. The 
realists argued that the Court’s conception of liberty was assumed to be 
self-evident when in fact it was a contested policy choice (laissez-faire 
economics). Lochner was thus said to be traceable to the premises 
underlying the Court’s definition of liberty rather than bias or a mistake 
in logic. As a result of legal realist critique, modern legal scholars ac- 
knowledge that the problem with Lochner was that the Court selected 
the wrong “baseline” for defining the concept of “liberty.” 18 

The realist movement was also marked from the beginning by a deep 
skepticism about the possibility of decision making according to rule. 
Realist skepticism was based on two closely related ideas.!? The first 
idea was that “reality” is too complex and fluid to be capable of being 
governed by rules. The realists explained how the relationship between 
law and society is, as Lon Fuller once put it, like “two blades of a pair 
of scissors.” ?? If we keep our eye only on the law blade, as legal 
formalists were prone to do, we will fail to see how society contributes 
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to the cutting. The relationship between law and society, or as Fuller 
called it “law and life,” thus enabled the realists to argue in favor of 
“nontechnical” or “extra-legal” considerations in legal decision making. 

The other basis for the legal realists’ distrust of rules lies with their 
critique of the conceptualism and abstraction in Langdellian formalism. 
Justice Peckham’s majority opinion in Lochner v. New York, for exam- 
ple, relied upon an abstract and highly formalistic understanding of 
contract to privilege the bakers’ liberty of free contract. The formalism 
of Lochner was condemned because the Court failed to address the 
reality of the disparate bargaining power between workers and employ- 
ers. The Court’s abstract legal analysis simply assumed that background 
rights defined by the common law were the best expression of the type 
of freedom and liberty protected by the Constitution. The Court ignored 
the prevailing inequalities in property and wealth that denied different 
groups the substantive liberty to contract freely. The realists showed 
how the abstractions of legal contract doctrine were but shadowy frag- 
ments of a political decision disguised by liberty-of-contract meta- 
phors.*! The most vocal advocates of this form of political skepticism 
were Felix Cohen?” and Walter Wheeler Cook,” though many other 
realists advanced this view.** 

One strand of legal realist thought, radical legal realism, was reflected 
in the scholarship of legal realists who emphasized a “political critique” 
to criticize public law such as constitutional law.?™ Radical realists at- 
tempted to expose the illogic and ideological implications of Langdellian 
formalists who believed that the dangers of exogenous value judgments 
in legal decision making could be avoided by the logical application of 
general rules to specific contexts. Felix Cohen, for example, taught that 
legal scholars should be skeptical of formalistic claims of legal objectiv- 
ity; that many of the key categories of legal doctrine were incoherent; 
and, that a paradigm of “applying the law” through the formal logic of 
legal syllogism relied nonetheless on political judgments about the role 
of law in society. 

According to Felix Cohen, “[T]he question of whether the action of 
the courts is justifiable calls for an answer in nonlegal terms. ... To 
justify or criticize legal rules in purely legal terms is ‘always to argue in a 
vicious circle.” 2° The danger in this was that “the author, as well as the 
reader, of the opinion or argument, is apt to forget the social forces 
which mold the law and the social ideals by which the law is to be 
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judged.” ?” The early work of Karl Llewellyn? and Jerome Frank,?? 
based on rule and fact skepticism, also illustrates this strand of legal 
realist thought. The radical potential of American realists has been 
largely ignored because the radical perspective lost out to progressive 
legal realism as World War II broke out and America embraced more 
traditional and apolitical ideologies. 

Radical realists such as Felix Cohen,?? Walter Wheeler Cook,?! and 
Robert Hale were the first to develop an anticonceptual jurisprudence 
to expose the political context of public and private law. Robert Hale, 
for example, argued that the law of contract drew its justifications from 
the coercive power of law rather than the ideal of freedom of contract.*? 
By exposing the latent political power of law, Hale and the radical 
realists wanted lawyers, judges, and practitioners to understand how 
legal logic maintained and justified legal and economic coercion through 
rationalizations that accepted the reality of inequality and raw social 
power. The radical realists wanted to replace the conceptualism of Lang- 
dellian formalism with a realistic understanding that analyzed law and 
legal reasoning within its specific historical and social contexts. In the 
view of the radical realists, law needed to be transformed in order to 
deal with the underlying power relations of American society. 

The radical realists believed that “[l]aw and legal reasoning [were] a 
part of the way [people] create [their] form of social life.” 3*4 In analyzing 
the formalistic nature of the Supreme Court’s liberty of contract cases, 
radical realists thus “emphasize[d] the inevitable ideological character 
[of the] representational activity [of the judiciary].”*> The radical real- 
ists argued that orthodox jurisprudence had little relevance to the actual 
process of judicial decision making.’ Radical legal realism was thus 
linked with the conceptualism of Langdell in a negative way. The radical 
strand of realism attempted to expose the political ideology of concep- 
tual legal thought. 

The other strand of legal realist thought is known as progressive legal 
realism. It developed out of Holmesian pragmatism, and describes the 
work of legal realists commonly identified with the pragmatic legal 
philosophy of Holmes, Pound, and Cardozo. Modern legal scholars have 
emphasized the significance of this strand of legal realism, and as a 
result they have ignored the significance of radical realist thought. Grant 
Gilmore is among many contemporary legal scholars who have equated 
the legal realist movement with the work of progressive realists. Gil- 
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more’s revisionist account of the legal realist movement in THE AGES 
OF AMERICAN Law, for example, focused on .Llewellyn’s social policy 
orientation to realist criticism.?” Karl Llewellyn, late in his career be- 
came the principal author of the Uniform Commercial Code, and thus 
served to nurture the reconstructive projects of liberal legal scholars such 
as Gilmore who wanted to restructure the law of sales under a Uniform 
Commercial Code. Gilmore thus shared the older Llewellyn’s urge to 
“improvise” in order to shape the law in accordance with “novel busi- 
ness practices” of the modern commercial world. 3° 

Progressive realists accepted the basic tenets of Langdellian jurispru- 
dence that “law is a science,” but for them law was a social science. 
Progressive legal realists took a more constructive and apolitical ap- 
proach to their legal criticism. They rejected the conceptualism of legal 
formalists and turned to social science approaches in developing new 
objective policy analyses of the law. They did not, however, succeed in 
escaping the tenacious hold of the essentialism of conceptual legal 
thought. They made the same false move of legal formalists in believing 
that the essential concepts and categories of social sciences, such as 
economics, were natural, universal, and fundamental. The policy instru- 
mentalism of progressive realism was like Langdellian formalism; pro- 
gressives substituted a nonlegal and apolitical form of conceptualism 
(social science conceptualism) for legal conceptualism (Langdellian for- 
malism).°? The progressive strand of legal realist thought thus attempted 
to perfect the logic of Langdellian formalism by giving it a nonlegal and 
apolitical source of authority and certainty. 

Progressive legal realists were successful in bringing a more pragmatic 
intellectual stance to legal studies. They argued that law must be studied 
as “it works in practice by making use of the social sciences” to establish 
what Karl Llewellyn called a new “Realistic Jurisprudence.” *° Progres- 
sive realists associated realism with a “postformalist” method of law 
study; practiced the empirical scientific method, and viewed the pragma- 
tism of law as “skilled craftsmanship.” Karl Llewellyn’s legal realism, 
for instance, focused on human behavior as the basis for understanding 
what “officials do about disputes.” 4! He attempted to free law from its 
past by articulating a coherent conception of the public interest and by 
developing legal policies to advance that interest.** Llewellyn’s proposal 
for restructuring commercial law by distinguishing between merchants 
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and nonmerchants was an example of the progressive realist notion that 
law should reflect the “realities” of commercial society.** 

Progressive legal realists thus devoted their efforts to the goal of 
reconstructing public and private law so that law might better achieve 
the interests of society. The reconstructive effort of progressive legal 
realism served to meld the older legal formalism with a new-policy 
instrumentalism.** Modern social science became the new basis for con- 
trolling and limiting the open-ended type of policy narratives found in 
the law. The objective stance of the social science theorists also became 
an attractive alternative to the critical stance of the political realists. 

But progressive realists were not that different from the traditional 
legal scholars they criticized. Like the Langdellian theorists who argued 
that “law is a science,” progressive realists advanced the similar idea 
that “law is a social science.” As Grant Gilmore ironically explained, 
“[These] [l]egal Realists or whatever they should be called no more 
proposed to abandon the basic tenets of Langdellian jurisprudence than 
the Protestant reformers of the fifteenth and sixteenth centuries proposed 
to abandon the basic tenets of Christian theology.” *® The irony of this 
was that these progressive legal realists became the new Langdellian 
policy analysts, “fact gatherers” and “improvisors” of the Restatement 
and Uniform Code projects Gilmore supported. The new Langdellians 
developed legal paradigms that offered a type of systematization, au- 
thenticity, and “puzzle solving” which is the hallmark of normal sci- 
ence.*© Their efforts culminated in the modern forms of jurisprudential 
discourse of “reasoned elaboration,” “institutional competence,” and 
“neutral principles” of the legal-process school of the 1950s. 

These two analytic strands of legal realist thought—one radical and 
one progressive— provided examples of how the two sides of legal mod- 
ernism might give rise to new forms of jurisprudence. The radical strand 
of legal realist thought became known as a negative reaction to Langdel- 
lian formalism which championed a political critique of law. This strand 
of legal realism was largely forgotten as modern legal scholars during 
the 1950s developed new conceptual theories of law. It wasn’t until the 
late 1970s that radical realist thought resurfaced when it was rediscov- 
ered by the critical legal studies movement. The progressive strand of 
realism, “realism as science,” sought to ground legal realism in the 
modern social sciences. The progressive realists attempted to refine the 
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pragmatist cast to Holmes’s jurisprudence by giving it a quasi-scientific 
authenticity.4” The progressive strand of legal realism was picked up and 
refined, first by the legal process theorists of the 1950s and 1960s, and 
later in the 1970s by law and economics scholars. Progressive realism 
has become the “official” version of the legal realist movement. 

The American legal realist movement nonetheless shaped the future 
course of contemporary jurisprudence.*® Langdellian conceptualism 
“crumbled” during the period between the two world wars, but a form 
of Langdellian conceptualism remained alive and well in modern juris- 
prudence.*? Modern legal thinkers who followed Holmes’s pragmatic 
jurisprudence returned to a more rigorous and sophisticated form of 
conceptual jurisprudence represented by legal process theory. Progres- 
sive realism also became a bridge that enabled legal thinkers to redis- 
cover a new form of Holmesian instrumentalism represented by legal 
policy science. A new synthesis of Langdellian formalism and Holmesian 
instrumentalism seemed possible. 

Most law teachers today regard themselves as legal realists. This is 
because most legal academics associate legal realism with the work of 
the progressive realists, the pragmatic strand of legal realism. The les- 
sons of legal realism are accepted by most law professors in the academy, 
although many continue to have faith in the possibility of an objective 
and autonomous law. Contemporary legal scholars claim the realists 
as inspirational heroes for demonstrating that the missing disciplinary 
authority of law could be found in a discipline outside of law. Contem- 
porary legal scholars could also celebrate the work of the legal realists 
for demonstrating how one might apply scientific methods and techno- 
cratic craftsmanship to legal study in an effort to render law more 
objective and determinate. 

The possibility of making scientific statements about law continues to 
be a comforting myth that never really died. The “comforting myth” of 
legal certainty, however, has never successfully suppressed contradic- 
tion, paradox, aporia, and so on, from the law.°° Williston and the law 
“codifiers,” who formulated uniform statutes and restatements of the 
law during the 1920s,°! helped keep the Langdellian faith alive for a 
time. However, the effort to “restate” the governing rules of the law was 
controversial; its success depended on the ability of the “restaters” 
to disguise, deny, and marginalize opposing views, contradiction, and 


Modern Conceptual Jurisprudence 33 


paradox in doctrinal law. Moreover, the pretense of neutral law disinte- 
grated as President Franklin D. Roosevelt’s New Dealers developed new 
political theories to justify an activist welfare state.°” 

Recollections of the misadventures of Justice Peckham and the 1930s 
substantive due process era of the Supreme Court have remained vivid 
in the minds of modern legal scholars, but there was a renewed sense of 
optimism following World War II that encouraged jurisprudential schol- 
ars to accept the social-welfare activism of the Roosevelt administration, 
but reject the rule skepticism of radical realists. This new confidence was 
encouraged by the turn toward objective methods in the law, and a new 
faith in the ability of “man” to solve social problems through rational 
techniques. The era of ideological struggle seemed to be at an end and a 
new era of “reasoned elaboration” seemed possible. Social, political, 
and moral issues of the law became legal problems to be solved by 
modern policy “experts.” 

This new generation of legal scholars responded to the crisis provoked 
by legal realism and constructed new theories of law and adjudication. 
These scholars accepted the possibility of a public interest or social 
engineering strand of legal realism, while rejecting the radical claims of 
political realists. Modern conceptual jurisprudence was thus born. The 
merger of Langdellian formalism and Holmesian instrumentalism 
seemed possible as a new theory of the legal process gained popularity 
and influence. | 


Legal Process and the “Synthesis” Theories 


During the 1940s and 1950s American jurisprudential writers responded 
to the implications of realism by explaining how judges might engage a 
more rigorous policy analysis in the law. Harold Lasswell and Myres 
McDougal, together with a dedicated group of scholars they inspired at 
Yale,’ endeavored to demonstrate how the indeterminacy of law en- 
abled judges to be more creative in legal decision making. Their central 
premise was that judges could develop a policy-oriented analysis by 
balancing the competing policy interests involved in legal controversies. 
Legal thinkers of this period attempted to develop a “jurisprudence of 
interests” by focusing on problems of legal interpretation and interest 
analysis. Their central jurisprudential project was to tame the radical 
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skepticism of legal realism by explaining how the intellectual criticism of 
the realists could be answered by a more “prudential” rather than 
“empirical” understanding of the process of law and adjudication.** 

Legal scholars at Yale argued that law was essentially a process of 
social engineering that enabled judges to formulate and classify decision 
making rules for various types of legal controversies. Consequently, 
judges were encouraged to resolve legal disputes by “balancing inter- 
ests.” Legally protected interests were placed in three principal catego- 
ries: (1) public interest; (2) individual interests; and (3) social interests. 
In balancing these interests, the primary concern was the long-term 
benefit of society. The ultimate determination was based on social wel- 
fare considerations. The goal of such work was to reconstruct legal 
doctrine on a systematic legal policy foundation by rekindling interest in 
the role of practical reasoning in the law. The most elaborate attempt to 
refine such an approach has been the legal process school associated 
with Harvard Law School professors Henry M. Hart Jr., and Albert 
M. Sacks. 

The development of the legal process school can be traced to the 
unpublished legal process materials used by Hart and Sacks,°> who 
explained how respect for procedure and principled decision making 
might lead judges to outcomes that conform to institutional and demo- 
cratic norms. Process theorists at Harvard Law School during the 1950s 
sought to develop a process explanation of law and adjudication that 
would achieve social purposes through the institutional settlement of 
disputes. Process theorists defended the view that right answers in legal 
decision making could be developed from a conceptual understanding of 
the institutional functions and competency of different governmental 
agencies of the legal system. Process theorists believed in the possibility 
of “right” answers, so they rejected the indeterminacy claims of the 
realists. Because they asserted the autonomy of the legal process, process 
theorists rejected the claims of those realists who advocated the develop- 
ment of non-legal criteria for judicial decision making. 

Legal process theory was conceptual because it relied upon concep- 
tual models to explain, describe, and evaluate institutional competency. 
In public law areas, process theorists relied on the political theory of 
pluralism in their analysis of the functions of democratically elected 
legislatures and they used this analysis to expose the antidemocratic 
nature of judiciary. They never questioned the democratic character of 
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the legislative process because they were wedded to a model of political 
pluralist theory é that assumed that interest group representation would 
ensure a democratic process. In private law areas, process theorists urged 
the “reasoned elaboration” of the principles and policies of the common 
law. This meant that judges, unlike legislators, had limited discretion; 
they were supposed to decide like cases alike under the guiding force of 
case precedent and statutory law. Judges were supposed to “elaborate” 
rational “reasons” for their decisions. 

In confronting the realists’ dilemma of law and politics, Hart and 
Sacks proposed that a distinction be drawn between process and sub- 
stance. The process-substance distinction was mediated by their “princi- 
ple of institutional settlement.” °’ Recognizing the realist’s insight that 
what judges did was often no more than policy-making, Hart and Sacks 
offered a sophisticated analysis of institutions and procedures for en- 
abling judges to engage in a form of legal policy-making that was 
supposed to avoid the evils of subjective value decisions. Legitimate legal 
decision making would turn on process values, not substantive theory.>® 
Procedure provided the objective process through which the law would 
achieve ethically desirable outcomes. 

Legal process theorists in the 1950s understood the relation between 
law and society in a way that accepted some, but not all, of the legal 
realists’ insights. They accepted the realists’ claim that judges engage in 
policy-making when they decide legal cases, and they agreed that legal 
abstractions alone cannot explain what judges really do. They “emphati- 
cally accepted the social welfare implications of realist work in assuming 
the range of questions across the substantive field [of law] were rooted 
in issues of social policy.”°? Process theorists, however, rejected the 
realists’ skeptical conclusion that legal policy-making had to be subjec- 
tive and unprincipled. They argued that public law disputes (constitu- 
tional, antitrust, and administrative law) could be rationally decided 
by “reasoned elaboration” of the institutional procedures for dispute 
settlement. They claimed that private law disputes (property, tort, con- 
tract, and commercial law) could be conceptualized under a refined legal 
policy analysis of the “facts” and “procedure” of the dispute. Process 
theorists attempted to tame legal realist insights about the political 
nature of judicial activity by showing how judicial discretion might be 
limited by a rationalistic aesthetic defined by a peculiar understanding of 
the institution of judging. The rule skepticism of the radical strand of 
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legal realist thought was rejected in favor of a new understanding of the 
institutions of the legal system. 

For example, Hart and Sacks began their study of the Legal Process 
by examining the dispute-resolution procedures used by different gov- 
ernmental institutions. They concluded that “different procedures and 
personnel of different qualifications, invariably prove to be appropriate 
for deciding different kinds of questions.” 6 Hart and Sacks next argued 
that a rational theory of the legal process could be devised from the 
systematic analysis of these procedures that would enable decision mak- 
ers to match different types of disputes with the appropriate institution 
of government competent for rendering the correct dispute-resolution 
solution. Legal process theory was then offered to provide a new frame- 
work for synthesizing the jurisprudence of formalism and instrumen- 
talism. Process theorists believed that instrumentalism, as a policy- 
oriented technique, was more appropriately a matter for the legislative 
process because legislative process was presumed competent in dealing 
with questions of value. They believed that the logical consistency was 
an essential feature of case adjudication because it was appropriately 
suited for the judicial task. Process theorists believed that disputes could 
be classified by a conceptual framework of process structured by the 
spheres of competence of different institutions in the American legal 
system.°! 

The idea of “institutional competence” has since become a basic 
regulating principle for synthesizing the two sides of legal modernism.°” 
The rhetoric of this principle reflected the belief that legal reasoning and 
legal method could generate right answers for even the most difficult 
and controversial legal questions of the day. Legal formalism was to be 
reformed by a new conceptual understanding of institutional form of 
rationality about procedure. Shifting the emphasis away from Holmes’s 
idea that the “life of the law” was “experience,” the 1950s process 
theorists argued that judges should place their confidence once again in 
the powers of “process” and “reason.” As Henry Hart, Jr., declared in 
the 1958 Foreword for the Harvard Law Review: “[The Supreme 
Court was] predestined . . . to be the voice of reason [because] reason is 
the life of the law.” © 
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Neutral Principles of the 1960s: The “Highwater Mark” 
for Modern Conceptual Jurisprudence 


The generation of legal academics attending law schools in the 1950s 
laid the foundation for a set of widely shared notions about judicial 
decision making, known in the 1960s as the “Reasoned Elaboration” or 
the “Neutral Principles” school. This post-World War II generation of 
jurisprudence scholars attempted to construct a theory of constitutional 
adjudication that accepted the necessity of judicial discretion, but re- 
jected the radical skepticism of the legal realists. They hoped that judi- 
cially conceived notions of self-restraint and the duty to render a “rea- 
soned decision” would establish constraints on the freedom of a judge 
to decide difficult legal problems based on the judge’s particular policy 
predilections. “Right” answers could be discovered through the develop- 
ment and application of the “right” reasoning for adjudication. The best 
way to ensure that the “right” reasoning was employed in adjudication 
was to require judges to deliberate and give reasons for their decisions, 
which satisfied a consistency test—all similar cases should be treated 
alike. The problem of “subjectivity” in judicial decision making would 
thus be avoided by the logical consistency of the “legal reasoning” 
process. 

The values of consistency and reasoned elaboration gave legal process 
theorists during the late 1950s a basis to criticize Chief Justice Earl 
Warren’s celebrated 1954 school desegregation decision in Brown v. 
Board of Education.© The charge was that Brown was symptomatic of 
unprincipled decision making of a result-oriented Court. For legal pro- 
cess scholars, the Brown opinion was no better than the Court’s turn-of- 
the-century decision in Plessy v. Ferguson ®°—both epitomized an act of 
“constitutional politics” in which the moral agenda of nine justices was 
imposed under the guise of constitutional interpretation.” In Plessy, the 
Supreme Court made a different “political decision” by upholding the 
authority of state legislatures to enforce social patterns of discrimination 
based on color. Plessy partially defined an era in American history and 
helped define the agenda for social struggle over the question of race and 
the meaning of slavery throughout the next century.°° 

Legal process scholars during the 1950s argued that Brown and the 
Warren Court should be condemned for the same reason Plessy and 
Lochner were condemned—all disguised politically driven outcomes as 
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decision making according to rules. Legal process scholars believed that 
a methodology was needed to engage true decision making according to 
rules in hard constitutional cases. In the face of what was perceived as 
an openly interventionalist Supreme Court, process theorists sought to 
rehabilitate the idea of an autonomous neutral law. 

Professor Herbert Wechsler of Columbia University attempted to do 
this in his 1959 Holmes lecture at Harvard Law School, entitled Toward 
Neutral Principles of Constitutional Law.® Wechsler surprised the aca- 
demic world by launching a broad-scale attack on the Warren Court 
and some of its leading civil-liberties decisions. He engaged the concept 
of “reasoned elaboration” to criticize the Warren Court decision in 
Brown as well as decisions in cases involving the white primary”? and 
the enforcement of racially restrictive covenants.’! The lecture charged 
the Warren Court with choosing outcomes in these cases merely because 
the justices agreed upon the substantive policies those outcomes af- 
firmed. Wechsler believed that the Warren Court was becoming a dan- 
gerous “naked power organ” rather than a court of law.’”* His antidote 
was a call for reasoned elaboration in constitutional adjudication. For 
Wechsler, this meant the Court should commit itself to a form of legal 
reasoning that is “genuinely principled, resting with respect to every step 
that is involved in reaching judgment on analysis and reasons quite 
transcending the immediate result that is achieved.” ” 

Wechsler believed that Chief Justice Warren’s opinion in Brown 
flunked his “neutral principles” test, because Warren failed to identify a 
reason or principle for his outcome that would transcend the immediate 
result of the case. He argued that Brown relied upon flimsy empirical 
evidence to establish that racial segregation in public education was a 
denial of constitutional equality. Wechsler believed the Court failed to 
provide a principled reason why the right to a desegregated school 
should trump the segregationist right not to associate. He thought some- 
one should attempt to identify a principle to justify Brown, but he was 
pressed to admit that even he could “not yet [write] the opinion.” 74 

Yale University Law School professor Alexander M. Bickel responded 
to Wechsler’s challenge by offering a new category between policy and 
rationality, which Bickel dubbed “passive virtues” in his influential 1962 
book, THE Least DANGEROUS BRANCH.” Passive virtues referred to the 
various legal doctrines and procedures judges frequently employed to 
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limit the court’s power to review cases. Thus, Bickel’s solution to the 
problem of an unprincipled judiciary was to limit judicial review in cases 
where it would be possible to rely on a neutral principle. Through the 
exercise of passive virtues, Bickel thought that the Supreme Court could 
avoid adjudicating controversial issues, which raised essentially political 
questions, more appropriately resolved by the legislative and popular 
vote. Bickel believed that the Court should save its activism for the day 
when it was really needed, for instance, the day a dictator marches his 
troops down Massachusetts Avenue in the capital. 

The problem with judicial review, Bickel explained, is that it is a 
“counter-majoritarian force in our system.” When the Supreme Court 
decides to declare a legislative act unconstitutional “it thwarts the will 
of the representatives of the actual people of the here and now; it 
exercises control, not in behalf of the prevailing majority, but against it. 
That, without mystic overtones, is what actually happens.” ”6 Thus, 
Bickel’s commitment to the idea of reasoned elaboration and neutral 
principles was nothing more than a version of the philosophy of judicial 
restraint. Bickel believed the Court should stick to “matters of principles 
that legislators and executives do not possess.” 77 

Wechsler’s criticism of Brown, and Bickel’s criticism of judicial re- 
view, inspired the next generation of legal academics to debate the pros 
and cons of Warren Court activism. Progressive realists rejected the idea 
of neutral principles and instead argued in favor of a “result oriented, 
sociological jurisprudence.” 78 Others wondered whether Wechsler’s de- 
mand for “neutral principles” and Bickel’s “passive virtues” were them- 
selves an ideology that camouflaged political objections to Warren Court 
activism. Substantive policy decision making by the judiciary was con- 
demned by Wechsler and Bickel, because they wanted judges to apply 
principles that satisfy the “neutral values” of generality and consistency. 
These values, however, favored the status quo values that the Warren 
Court found repugnant to its conception of the Constitution. 

The factual reality of race discrimination under the law became invisi- 
ble under Wechsler’s approach of generality and consistency. Wechsler’s 
manner of looking at the Brown decision favored an abstract analysis 
(“freedom of association”), which prevented the courts from inquiring 
into the actual effect of segregation. Generality thus favored the position 
of those who desired to uphold the racial segregation of public facilities 
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in the South.”? As Yale University law professor Jan G. Deutsch argued 
in the late 1960s: “Adequate generality in a judicial decision—neutral- 
ity, if you will—is generality perceived as adequate by the very society 
that imposes the requirement of adequate generality to begin with.” 8° 

For other legal scholars, neutral principles of adjudication was an 
“impossible” theory because no neutral principle could be found when- 
ever two constitutional principles were in conflict. Wechsler found in 
Brown two competing claims: the claim of racial minorities demanding 
the right to send their children to racially integrated schools; and the 
claim of segregationists demanding the right to send their children to 
racially segregated schools. These claims were in turn supported by two 
competing constitutional principles: the freedom to associate interra- 
cially; and the freedom to associate on a racially segregated basis. The 
problem with Wechsler’s analysis was that there would never be a 
“neutral” principle found to mediate the conflict. UCLA law professors 
Addison Mueller and Murray L. Schwartz complained in their 1960 
essay, The Principle of Neutral Principles: “The difficulty ... is that 
there will always be a point at which an extension of the logic of my 
constitutional principle of decision will run into the similarly extended 
logic of competing principles.” 81 

Legal scholars sympathetic to Wechsler’s theory attempted to defend 
the Brown decision by rewriting the opinion to support the Court with- 
out offending the doctrine of neutral principles. Yale University Law 
School professor Louis H. Pollock’s 1959 essay, Racial Discrimination 
and Judicial Integrity: A Reply to Professor Wechsler, offered as a 
“neutral principle,” the idea that the Equal Protection clause of the 
Fourteenth Amendment prohibits state governments from using their 
laws to stigmatize and denigrate a group of citizens because of their 
race.’ Yale University Law School’s Alexander Bickel, in turn, sought 
to defend Wechsler by showing how his idea of a neutral principle 
supports the exercise of judicial restraint. Instead of attempting to vindi- 
cate Wechsler’s theory through its application to different problems of 
adjudication, Bickel argued for understanding Wechsler’s argument 
about adjudication as part of the “passive virtues” that permit the Court 
to refrain from deciding a case when the “right” answer might be too 
controversial or costly.*4 

Finally, former Yale University law professor and former judge Rob- 
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ert H. Bork argued in his infamous 1971 INDIANA LAW JOURNAL arti- 
cle® that “[w]e have not carried the idea of neutrality far enough.” °° 
According to Bork, neutrality and reasoned elaboration forbid Supreme 
Court justices from deriving constitutional principles from ambiguity in 
the Constitution. Bork wrote: “Where constitutional materials do not 
clearly specify the value to be preferred, there is no principled way to 
prefer any claimed human value to any other.”*” For Bork, neutral 
principles require that “judges[s] must stick close to the text and the 
history, and their fair implications, and not construct new rights.” 88 
Bork believed that Brown could be justified by the text and history of 
the Equal Protection clause of the Fourteenth Amendment—namely, the 
recognition of a general principle of equality that forbids state-enforced 
discrimination.®” 

In Bork’s view, judges must adjudicate according to rule or constitu- 
tional standards. Neutral principles form a restraining principle forbid- 
ding judges from imposing their own views and policies in adjudication. 
Bork argued that the Warren Court’s decision in Griswold v. Connecti- 
cut,?® which struck down a Connecticut statute making it a crime, even 
for married couples, to use contraceptive devices, was “unprincipled” 
because the Court’s discovery of a constitutional right to privacy was 
not derived from any specific text or history of the Constitution. Justice 
Douglas’s Griswold opinion attempted to locate the right in the unde- 
fined “penumbras” of various specific guarantees in the Bill of Rights.7! 
Bork believed that the Griswold decision “failed every test of neutrality” 
because there was no way to decide between the right to sexual gratifica- 
tion and the right to economic gratification.”* He believed that Justice 
Douglas’s Griswold opinion transformed the Constitution’s Equal Pro- 
tection clause into an “equal gratification clause.” For Bork, Wechsler’s 
theory of neutral principles became a reason for requiring judges to 
decide cases according to rules. 

A fundamental source of difficulty posed by the idea of neutral princi- 
ples and process theory is that the theory assumed that conscious sover- 
eign legal subjects were situated to apply the rules, and thereby limit 
their own discretion in choosing between competing principles and dif- 
ferent interpretations.”? There was a paradox here. Even if one were to 
accept the existence of “reasoned elaboration,” “neutral principles,” or 
“objective interpretation,” judges would still need guidelines to know 
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how to choose between any number of possible competing principles 
ascertainable from different interpretations of the constitution, legisla- 
tion and prior court decisions. The necessity of remaining neutral and 
principled, however, was not a reasonable option for those judges who 
had to render decisions. 

Judges and legal theorists were assumed to be autonomous. However, 
the legal subject was also a creature of legal texts that sharply limited his 
or her autonomy, even though these same texts assumed that its subjects 
were autonomous. The definition of legal subject presumed autonomous 
free will, but interpretation of legal texts created this definition and 
limited its expression. “[T]his self [was] a creature whose structure [was] 
in part constituted by legal texts, but who [was] in part constituted to 
act and understood itself to be autonomous.” ”* The object to be inter- 
preted (the law) required legal thinkers to be autonomous in order to 
preserve law’s objectivity. But the object defined and constituted the 
autonomy of the subject. Legal thinkers could not demonstrate that they 
stood outside the system that defined the legal process. Legal process 
could not be separated from substance because there was no neutral 
“outside” vantage point for drawing distinctions between substance 
and procedure. 

There was also a real danger presented by neutral process thinking— 
there was the possibility that process theorists might fail to support 
morally correct results in particular cases.?> Process theorists failed to 
establish that there was a necessary analytical link between their theory 
of process and the achievement of social justice. The reality of racial 
inequality and disadvantage, justified and enforced by the judiciary, was 
hardly the basis for believing in legal process claims of justice through 
neutral modes of decision making. 

Modern conceptual jurisprudence was thus both a reaction to the 
American realist movement and a continuation of Langdellian formal- 
ism.”¢ Legal realism did not die; it evolved into new forms of postrealist 
jurisprudence. The radical strand of legal realism laid dormant after 
World War II until it was rediscovered in the late 1970s by critical legal 
studies scholars. The progressive strand of legal realism remained active 
in legal studies, but it became largely the theory of the legislative process 
as legal process scholars of the 1950s and 1960s developed new concep- 
tual theories based on the values of principle and consistency to explain 
how judicial law making could be consistent in a constitutional democ- 
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racy that allocated law making authority to the legislature. In public law 
areas, progressive legal realism marked the turn to neutral principles and 
judicial restraint. In private law areas, progressive realism sustained 
forms of conceptual analysis that viewed tort, contract, and commercial 
law in terms of economic risk distribution and loss minimization. Lang- 
dellian formalism remained active in forms of postrealist jurisprudence 
that nurtured new conceptual methodologies of process rationality and 
the application of quasi-scientific methods of the social sciences in law. 


3. Modern Normative Jurisprudence 


During the 1960s, modern legal thinkers sought to be more normative. 
They attempted to develop legal theories for instructing judges and 
lawyers on how to bring values of justice, fairness, social utility, etc., 
into their legal practices. Normative legal thought during the 1960s and 
1970s was based on the conviction that legal theory and legal reason 
could make law more normative.! However, “despite its obvious desire 
to have worldly effects, worldly consequences, normative legal thought 
remains seemingly unconcerned that for all practical purposes, its only 
consumers are legal academics and perhaps a few law students— persons 
who are virtually never in a position to put any of its wonderful norma- 
tive advice into effect.”* American law professors were able to satisfy 
their desire to be normative without becoming politically engaged. 
“Normative legal thought” defined the operational rhetoric needed to 
bring out the normative content of law suppressed by conceptualist 
jurisprudence.’ 

At the end of the 1960s, two intellectual works were published that 
indicated a new direction for conceptualist jurisprudential studies. The 
first was Alexander M. Bickel’s 1969 Holmes lecture at Harvard Law 
School.* In this lecture, entitled The Supreme Court and the Idea of 
Progress,’ Professor Bickel conceded that the idea of neutral principles 
in constitutional adjudication was often unworkable. He concluded that 
there were no neutral principles to guide the court in resolving conflict- 
ing value choices central to many controversial problems of constitu- 
tional interpretation. Bickel, one of the most respected academic authori- 
ties of the Legal Process School, seemingly recanted, acknowledging that 
the Supreme Court could not always be a “voice of reason.” 
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Professor Bickel abandoned the attempt to define neutral principles 
because he began “to doubt in many instances the court’s capacity 
to develop ‘durable principles,’ and to doubt, therefore, that judicial 
supremacy can work and is tolerable in broad areas of social policy.” © 
Bickel followed Wechsler’s neutral principles theory to its logical conclu- 
sion and announced that the courts were “a most unsuitable instrument 
for the foundation of policy.” ” Evidently, by 1969, Wechslerian analysis 
had led one of the most respected liberal legal scholars to the extreme 
view that the Supreme Court should stay out of “social policy” adjudica- 
tion altogether. By the early 1970s, Bickel embraced Burkean conserva- 
tism to justify limiting the role of the Court.’ 

Burkean constitutional conservatism was not, however, a philosophy 
American legal academics, judges, and practicing lawyers were willing 
to embrace. By the 1970s, many American legal thinkers favored the 
open-ended value talk of fundamental rights in constitutional adjudica- 
tion and increasingly distrusted the political processes of legislation. 
One problem was that the legal process tradition failed to produce a 
jurisprudence that would permit judges to utilize normative and ethical 
considerations in legal decision making in controversial cases. Another 
was that Wechsler’s theory of neutral principles appeared to be a defeat- 
ist theory in light of Bickel’s candid recognition that neutrality was not 
possible in many constitutional adjudications. 

The other intellectual “event” was District of Columbia circuit judge 
J. Skelly Wright’s stunning essay, Professor Bickel, the Scholarly Tradi- 
tion, and the Supreme Court,’ published in the 1971 issue of the Har- 
VARD Law Review. Judge Wright argued that the scholarly tradition 
associated with Professors Wechsler and Bickel had come “full circle.” 
Wright meant that Wechslerian analysis had brought the postwar legal 
process scholars to accept the logical implication of the “progressive 
realists” who left the legal academy and joined the New Deal to focus 
their sights on legislative policy-making, rather than judicial decision 
making. Ironically, the Wechslerians of the 1950s and early 1960s at- 
tempted to refocus attention on the judicial process. But, as Wright ex- 
plained: 


With The Supreme Court and the Ideas of Progress, the scholarly tradition 
fathered by the progressive realists had come full circle. The confinement of 
constitutional value choices to the political process is again the true faith... . 
[T]he Wechslarians had in practice, if not in theory, strayed not far at all from 
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the fold. Their demands of principle were so rigid that they could rarely be met. 
So their ultimate prescription of the court’s proper role amounted to almost the 
same thing: decision on those policy issues known as constitutional issues would 
actually be left to the legislative and executive branches of government. +° 


Wright claimed that Wechslerian criticism of the Warren Court rested 
upon an essentially “political” idea of process theory: namely, that 
government by legislation is inherently legitimate. He pointed out that 
the foundation of this “political” theory was premised upon ideas of 
democratic pluralism championed by political pluralists such as Robert 
Dahl.'! Wright argued that there was now “a rapidly growing body of 
literature by students of politics” that doubted the optimism of political 
pluralists, who trusted the ability of the democratic process to represent 
the views of all groups in society.” 

Wright concluded his essay with a stinging indictment of. Bickel and 
the World War II Wechslerians. Wright saw within Bickel’s and Wech- 
sler’s criticisms of the Warren Court a “profound value relativism” 3 
that accepted the dark vision that “ ‘justice’ and ‘injustice’ [were] no 
more than passing societal value choices of no inherent meaning.” ‘4 
Upon finding that Bickel adopted the perspective of a moral relativist, 
Wright condescendingly stated that the “professor” wanted to “para- 
lyze” the Court with his value-neutrality talk.!* Although the debate 
over neutral principles was presented by Bickel as a debate over “funda- 
mental method,” Wright argued that the real issue involved the view of 
the “good life.” He explained: “It is useful ... to pierce the veil of the 
scholarly tradition and to see its quarrel with the Warren Court for what 
it really is. It is, I believe, a fundamental dispute over the good society as 
well as over judicial method.” 16 

Wright predicted that the “new generation of lawyers,” educated 
in the 1960s, would reject the scholarly tradition of the New Deal 
Wechslerians. He claimed that this new generation would see “no theo- 
retical gulf between the law and morality.” 1” They would see that “the 
Supreme Court was the Warren Court.” Wright felt that the 1960s 
generation, inspired by the moral leadership of President John F. Ken- 
nedy, “was prepared to act on the ideals to which America is theoreti- 
cally and rhetorically dedicated.” !8 Wright stated that this new genera- 
tion of “young lawyers know that a country which hoards all of its 
moral capital in the form of windy rhetoric is likely to die rich—and 
soon.” t? He believed that they would accept the role of an activist 
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judiciary in a constitutional democracy: “They [had] seen that it can be 
done: The Warren Court did it and the heavens did not fall.” 2° History 
proved Wright’s prediction to be correct.”! 

For the new generation of professors, judges, and practitioners, the 
social issues provoked by the school desegregation litigation leading up 
to Brown v. Board of Education raised fundamental value choices that 
could not simply be left to the political process of government. Chief 
Justice Warren’s opinion, rejecting the “separate but equal” doctrine of 
Plessy in Brown, may have been “unprincipled” and “unsatisfactory” 
for the legalistically inclined legal process scholars,” but for others 
in the legal academy, Brown symbolized a new normative form of 
legal analysis. 

The normative justification for Brown made the intellectual position 
of 1950s legal process scholars untenable. It was difficult to square 
decisions like Brown with the process-oriented perspective, which un- 
critically accepted that the American legislative process was fair and 
democratic. After all, the racial segregation issues in Brown were the 
product of a pervasive social system of state-endorsed institutionalized 
racism. Legal process scholars failed to acknowledge that the law’s 
process contributed to the legal construction of the social reality of Black 
Americans and other minorities. Decision making according to rules 
failed to account for “twentieth-century developments since Plessy” that 
“undermined the interpretive premises” and supported the Plessy 
Court’s reading of “equal protection.” ?3 To understand why this was 
so, it is necessary to review the dispute in American jurisprudence over 
legal positivism and the separation of law and morality. 


Modern Legal Positivism and the Separation 
of Law and Morality 


Following World War II, English legal positivists advanced a modern 
theory of legal positivism that precipitated a heated debate and contro- 
versy in America during the 1960s. Legal positivism, as developed by the 
English philosopher H. L. A. Hart, grew out of the monumental work of 
nineteenth-century philosopher John Austin, who defined the essence of 
law as a distinct branch of morality or justice.** Austin and the English 
positivists believed that the key to understanding law could be found in 
the simple idea of an order backed by threats.”> Legal positivists believe 
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that the study of jurisprudence should concern itself, as Austin believed, 
with the analytical as opposed to ethical meaning of the rules of a 
sovereign authority. Hart and the modern legal positivists, however, 
offered a general theory of rules that was more complex and normative 
than Austin’s version of legal positivism.”° 

Hart’s monumental book, THE CONCEPT OF LaAw,?’ published in 
1961, offered a modern version of legal positivism. Hart, a moral philos- 
opher, wanted to define a theory of rules to explain why a community 
might, as a matter of convention, require its citizens to obey the same 
rules as a matter of obligation. His CONCEPT OF Law relied on a distinc- 
tion between “primary” and “secondary” rules. Primary rules granted 
rights and imposed obligations on individuals (for example, the rules of 
Contracts or Criminal Law). Secondary rules determined the application, 
validity, and source of the primary rules (for example, Article II of the 
U.S. Constitution, which determines the power of Congress to legislate). 

Hart sought to avoid the “mistakes” of Austin, who failed to see that 
the authority of law was located within the internal perspective of legal 
actors of the legal system. Hart argued that the authority of primary 
rules did not rest solely on the physical authority of a sovereign. Rather, 
the binding authority of these rules rested upon two sources: custom 
and the community’s secondary rule of recognition, that is, the ultimate 
Rule of Law that stipulates the validity of all primary rules. Hart’s 
concept of law thus located the binding authority of law within the 
internal context in which legal rules operate. The normative background 
of community custom and a particular Rule of Law gave Hart’s concept 
of law the “call of obligation that the naked commands of Austin’s 
sovereign lacked.” 7° 

Hart’s concept of law posited that every modern society has a funda- 
mental secondary rule that determines how that society’s primary rules 
are to be identified and justified. In identifying a society’s rule of recogni- 
tion, Hart believed that it would be possible to posit theoretically an 
objective and morally justifiable concept of law for reasoning about legal 
obligations. Hart’s concept portrayed law as a self-regulating system 
derived from social fact and convention. The rule of recognition and 
other secondary rules established a “master” set of legal rules as the law 
of all rules. Hart’s concept of law thus laid the seeds for the idea of a 
normative theory of jurisprudence as the Rule of Law for all modern 
legal systems.? 
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Modern legal positivists believe that problems of legal indeterminacy 
(the failure of rules to guide decision-makers to correct answers) were 
minor difficulties in decision making that could be resolved by institu- 
tional choices based on the competency of the decision maker to resolve 
ambiguity in language. Hart argued that legal terms had a core of settled 
meaning and a penumbra of debatable meaning.*° In the core, judges 
must decide a case by following the settled meaning of legal terms. In 
the penumbra, judges are allowed to make a policy choice similar to the 
one typically rendered by legislators. 

The core-penumbra distinction was a new normative basis for synthe- 
sizing the tension between formalism and instrumentalism. In the core, 
judges would be formalists. In the penumbra, judges would be policy 
instrumentalists. Logical consistency characteristic of Langdellian for- 
malists was therefore relegated to the judiciary function. The open-ended 
nature of Holmesian instrumentalism was justified by the judiciary only 
when courts were required to perform a legislative-like function. In 
Hart’s famous example involving a hypothetical statute prohibiting vehi- 
cles in the park, for example, Hart asked whether such a statute should 
apply to a bicycle. Hart’s answer was that judges must determine if the 
word “bicycle” fell within the core or penumbra of the dictionary defini- 
tion for the word “vehicle.” Hart assumed that the rule excluded cars 
and trucks since they were in the rule’s “core” of settled meaning and 
application.*! Bicycles, however, fell within the penumbra, thus allowing 
judges to render a policy decision. The indeterminacy to be filled in 
by legal decision makers was therefore limited to cases following the 
“penumbra” of debatable meaning.°? 

Legal positivism as practiced in English jurisprudence never really 
caught on in America for a number of reasons. First, as Gilmore had 
noted, the “trauma” of the American Revolution and the events that led 
to the War of 1812 “instilled in many, perhaps in most Americans, a 
hatred of England and all its ways.” °° Those events turned American 
lawyers and judges away from English legal materials in the early history 
of the common law. This Anglophobia in the early history of America 
contributed to the foundation of a uniquely American jurisprudence. 

English legal positivism was also largely unsuited for America because 
American lawyers needed an interpretive theory of law to explain and 
justify what America’s highest appellate court, the United States Su- 
preme Court, was doing—namely, revising, reinterpreting, and some- 
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times overruling legislation under vaguely worded phrases of the U.S. 
Constitution. In England, as a result of Blackstone’s influence, judges are 
far more restrained by case law, precedent, and statutes. In America, 
judges have greater power under the United States Constitution, which, 
as a result of the Constitution’s supremacy clause, sometimes supersedes 
acts of the legislature. The higher-order principles of the United States 
Constitution give American judges greater power to decide controversial 
issues of human rights, which in England would be a political rather 
than constitutional issue.** This facilitated the move away from the idea 
of positive law to the notion of purposive and normative law. 

Harvard Law School professor Lon Fuller, for example, challenged 
Hart’s concept of law by questioning Hart’s linguistic assumption that a 
rule can have a settled core of linguistic meaning.*» Fuller’s famous 
debate with Hart, following World War II, illustrated how American 
jurisprudential writers sought to provide a more practical and realistic 
account of how judges decide difficult and controversial constitutional 
problems. Fuller, one of the greatest American jurisprudential thinkers,’ 
criticized the conceptualism of legal positivists who believed that legal 
meaning could be determined by interpreting legal concepts in the ab- 
stract, without considering human purpose or social policy. For Fuller, 
there was an “internal procedural morality of law” >’ that explained and 
justified the power of judges to decide controversial issues. American 
jurisprudential writers since Lon Fuller have attempted to develop a 
more normative theory of jurisprudence.*® 

The main line of American jurisprudence followed Fuller’s call for a 
more purposive jurisprudence and established a more normative form 
of jurisprudence. Fuller’s notion of purposive interpretation has given 
American judicial jurisprudence its distinctive character and purpose. 
American lawyers now view judicial decision making as a purposive 
process that justifies subjecting human conduct to the governance of 
rules. For American legal scholars, purpose, context, and policy are 
integral to legal interpretation and meaning. The fundamental problem 
with Hart’s positivism was that it failed to respond to the flux of 
American law, which constantly responds to different factual, social, 
economic, and political contexts of cases. Legislation and the U.S. Con- 
stitution frequently invited, if not required, judicial inquiry into purpose. 
The ever-changing dynamic of American law is an essential feature that 
Hart’s positivism fails to explain. 
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Another reason for the unpopularity of legal positivism in America is 
the fear that positivism encourages obedience to immoral law. For exam- 
ple, Lon Fuller was concerned that H. L. A. Hart’s “semantic” brand of 
legal positivism supported judicial attitudes that would lead to amoral 
law-obedience.*? Fuller believed that positivist judges might rely upon 
their commitment to legal objectivity and the rule of law to justify 
amoral law, much in the same way that obedience to law was used by 
the Nazis to justify atrocities. While Hart vigorously and convincingly 
refuted this causal claim,*° there remained a creeping suspicion among 
many American legal thinkers that English legal positivism breeds 
amoral and immoral law-obedience.*! 

Thus, in America, the study of jurisprudence evolved from a blend of 
progressive realism and the eclectic views of writers who developed 
pragmatic and normative approaches to problems of judicial decision 
making. This is not to suggest that legal positivism is dead in America. 
American lawyers and legal academics have retained positivistic atti- 
tudes to the extent that they regard law to be merely what judges and 
legislators announce to be law, and to the extent that they disown any 
allegiance to natural law. Hence, while modern legal theorists object to 
being called positivists, their cognitive habits (what they do, as opposed 
to what they say they do) serve to reproduce a positivistic approach to 
law. Most legal thinkers today remain committed to some version of 
positivist law because they tend to regard law—cases and statutes—as 
positivist law. Normative jurisprudence remains positivistic, but modern 
legal thinkers work hard to suppress the visibility of their own positivis- 
tic and conceptual moments. 


The Fundamental Rights Movement 


In the late 1960s and early 1970s, a new group of legal theorists sought 
to avoid the substantive pitfalls of process theory by advancing new 
theories of adjudication that gained legitimacy by appealing to demo- 
cratic values and constitutional norms. These theorists believed that 
law is indeterminate, but argued that adjudication can be more or less 
objective, constrained, and rational by identifying the best moral theory 
or by using fundamental values. Following the tradition of moral philos- 
ophy, rights foundationalists assumed that the main source of law’s 
objectivity and legitimacy lies in moral and justificatory argument, not 
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divine law of the sovereign. Throughout the late 1960s and 1970s, 
fundamental rights theorists attempted to ground law’s objectivity in the 
cultural and institutional patterns of American constitutionalism.*” 

The first wave of fundamental rights scholarship attempted to identify 
a set of fundamental rights from constitutional principles and policy. 
The normative values reflected in the language of American constitu- 
tional law became the divine source of law’s objectivity. It was believed 
that fundamental rights could be discovered in the text of the Constitu- 
tion, case law, and the law’s cultural heritage.*? This phase of the 
movement focused primarily on issues involving constitutional authority 
and the source of fundamental rights and values.** A second wave of 
fundamental rights scholarship, developed in the late 1970s and early 
1980s, and focused on the process of interpretation. 

Constitutional theorists of the first wave attempted to overcome the 
“counter-majoritarian difficulty” posed by an independent judiciary, but 
when conventional legal methods failed, the second wave turned to 
interpretive strategies to solve the problem.“ One group, known as 
interpretivists, sought to identify an interpretive framework for funda- 
mental rights from grounded sources such as the text of the Constitu- 
tion, tradition, or social consensus.*¢ Another group, known as nonin- 
terpretivists, turned to general normative theories of interpretation in 
their quest to discover the moral foundations of law. However, rights 
foundationalists of all persuasions believe that rights trump positive law 
because only rights can claim transcendent lawmaking authority. 

Interpretivists argued that the judiciary should follow the original 
intent and text of the Constitution. They argued that originalism was 
the best guide for the discovery of fundamental rights. Noninterpre- 
tivist, on the other hand, sought to identify and describe how textual 
analysis of the constitution requires the aid of an extra-legal theory to 
identify fundamental rights. As Stephen Feldman explained: “Noninter- 
pretivists ... argued that the text and the intent of the framers are 
hopelessly ambiguous and incomplete and must therefore be supple- 
mented by some other source or sources, such as natural law tradition, 
or societal consensus.” *” However, a major problem for these scholars 
was defining which rights were to be accorded fundamental, and hence 
favored, status under different interpretive theories of the Constitution. 
Thus, political conservatives such as Richard Epstein argued that prop- 
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erty rights are fundamental,*® while liberals such as Ronald Dworkin 
argued that the “right to equal concern and respect” is essential in the 
discovery of fundamental rights.*? Despite their differences, all branches 
of the fundamental rights school emphasize the necessity of an elite 
judiciary to discover and defend fundamental questions and rights in 
constitutional law.°° 

In turning to interpretation, fundamental rights theorists were unable 
to defend the integrity, coherence, and actual operation of the normative 
vision of law they espoused. The normative theories advanced seemed to 
reflect more the subjective view of the author of the theory than some 
objective, autonomous, coherent, and rational theory of law. Thus, the 
fundamental rights theories are normally identified by the name of the 
author, for example, Epstein’s theory, Dworkin’s theory, etc. The rhetor- 
ical form of these theories, however, prevented the recognition of their 
subjective nature. Fundamental rights theory, as a manifestation of nor- 
mative legal thought, developed on the assumption that the expounders 
of theory were relatively autonomous subjects who were “receptive to 
moral arguments through a medium of language that is itself weightless 
and neutral.” 3! It is in this sense that fundamental rights are assumed to 
be relatively autonomous and authoritative. 

While fundamental rights theorists favor open-ended forms of norma- 
tive discourse, they also remain committed to a technical normative 
analysis based on an objective and deliberative understanding of law. 
Fundamental rights theorists view themselves as working against techni- 
cal doctrinalism in the law, when in reality their normative position is 
an authoritarian normative conceptualism, not unlike the position of 
technical doctrinalists who follow Langdellian formalism.° This is be- 
cause “(t]he appeal of normative legal thought is grounded precisely in 
the fact that it is rational, deliberative, authentic, and non-coercive.” 33 
Legal normativity presupposes that a body of autonomous normative 
material is available and discoverable in shared values and shared under- 
standings of what the law is or what it ought to be.°* It is in invoking 
this presumption that normative values and understandings are shared. 
The normative impulse of legal modernism maintains its authoritarian 
character by invoking the presumption that a consensus exists for identi- 
fying shared values. 
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Normative Process-Oriented Theories 


Process theory has also been used by legal scholars seeking to identify 
the ethical and moral dimension of law. At Harvard Law School, for 
example, Lon Fuller attempted to build a “natural law” theory for a 
jurisprudence of process.” Fuller identified an internal set of normative 
criteria postulated from procedural values to guide purposive interpreta- 
tion by judges. Fuller’s normative criteria were built on the belief that 
process values could be discovered to restrain subjective preferences of 
legal decision makers. The hope was that judicially conceived notions of 
process and the bonds between government and citizens would identify 
a definition of law based on the ideal of decision making according 
to rule. 

Perhaps the most famous moral theorist seeking to develop a process- 
oriented approach is John Rawls.’ He attempted to define a moral 
discourse based on social contract theory to establish the minimum basic 
rights that would be essential for a “just society.” Rawls first defined a 
legitimate decision making procedure for rendering fair decisions based 
on the community’s values of fairness.°’ He then defined an institutional 
process for decision making based on what free individuals would con- 
sider just, without knowing where they stood in society—what Rawls 
called the “the veil of ignorance.” Rawls called this the “original posi- 
tion,” establishing the framework for identifying principles of justice.°® 
The original position would be one in which all individuals would agree 
that principles of justice have a certain neutrality and noncontroversial 
character. It would establish a universal method for determining how 
to rationally analyze questions of justice divorced from the subjective 
positions of legal subjects. 

By the early 1980s, however, many legal scholars took what has been 
called the “interpretive turn,” adopting the view that law is interpreta- 
tion.” An early example of this is Owen Fiss’s 1982 article, Objectivity 
and Interpretation.®° In declaring that “adjudication is interpreta- 
tion,” é! Fiss attempted to define a process that judges could use to 
understand and express the meaning of a legal text. He argued that 
judges can rationally make normative choices about sharply contested 
issues by identifying the “disciplinary rules” established by the “interpre- 
tive community” of the legal system.®* Fiss postulated that judges are 
restrained by established rules, customs, and conventions of legal culture 
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reflected in the language of the Constitution, case law, and the prevailing 
cultural heritage of society. These rules and customs are what Fiss called 
the “disciplinary rules” found in the “interpretive community.” © 

Fiss’s notion of an objective interpretive process for normative deci- 
sion making is representative of attempts by legal scholars to define a 
normative process for legal interpretation subject to judicial constraint. 
Thus, Fiss’s “disciplinary rules” of the “interpretive community,” are 
what Bickel and Bork call “original intent,” 6t and what Ronald Dwor- 
kin more recently called the judge’s “interpretive attitude.” © These 
“disciplinary rules,” “interpretive attitudes,” or “original intent” estab- 
lish the basis for believing in the possibility of an objective interpretation 
for “filtering” and discovering community values. 

Thus, a growing number of modern legal scholars subscribe to Fiss’s 
claim that “[a]djudication is interpretation: Adjudication is the process 
by which a judge comes to understand and express the meaning of an 
authoritative legal text and the values embodied in that text.” 66 Dwor- 
kin advanced a similar claim, arguing that “we can improve our under- 
standing of law by comparing legal interpretation with interpretation in 
... literature.” ©” Modern liberal scholars share the belief that objective 
methods of interpretation can be discovered to give effect to the funda- 
mental values that epitomize the Warren Court era.® In this important 
sense, fundamental rights theory resembles the older jurisprudential the- 
ories associated with ideas of natural or divine law dominant during the 
premodern era. Fundamental rights theorists seek to describe “an objec- 
tive moral reality” constructed from a set of authoritative legal princi- 
ples and case precedents.°? 

Process-oriented normative theorists such as John Hart Ely argue that 
both interpretivism and noninterpretivism fail to ground constitutional 
adjudication in an objective source.”? Ely sought to ground law in a 
moral foundation based on a presumed consensus about fundamental 
process values. He believes that a proper interpretive concept can be 
applied to the democratic process.’! Ely insists that the proper role of 
the Supreme Court is to ensure that process of democracy is democratic 
and fully participatory. His argument rests on the belief that there is 
“one conception of democracy [which] is the right conception—right as 
a matter of ‘objective’ political morality—and that the job of the Court 
is to identify and protect this right conception.” ’* Moral theory is 
relevant, not as an end in itself, but because it helps make sense of 
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the law’s commitment to the process of democratic representation for 
ascertaining moral values.” 

Modern liberal theorists such as John Rawls, Ronald Dworkin, and 
Owen Fiss have attempted to construct new interpretive theories of 
rights and the judicial process by elaborating on community norms, 
“shared values,” and fair procedures to which autonomous individuals 
would consent. The goal of such scholarship is to create a new theory of 
rights based on the belief in an autonomous normative legal process. 
Normative legal scholars presuppose that the process of norm selection 
and norm justification can be a rational, deliberate, and noncoercive 
legal exercise divorced from political or rhetorical manipulation.” 

The goal of modern rights discourse: to specify fair decision-making 
standards for filtering community values, has never been realized. 
Process-oriented theorists hypothesize how community values would 
emerge from an objective and authoritatively defined choice situation. 
The process-oriented approach rejected the idea of fundamental rights, 
but imagined the existence of a neutral medium for discovering shared 
values of process. Interpretive rights theorists rely on descriptive and 
normative arguments to objectively prescribe fundamentally shared val- 
ues, while process-oriented theorists rely on a process framework to 
develop their theories for the law. Authoritative legal materials pre- 
scribed the relevant process and the range of normative rights for resolv- 
ing substantive issues for both groups. 

Ronald Dworkin, highly critical of modern legal positivists and legal 
process theorists, forcefully defended the importance of normative and 
justificatory arguments in judicial decision making.” Dworkin argued 
that judges can justify the Brown decision using justifications deduced 
from interpretive practices not unlike those used in literary criticism.” 
Rather than policy analysis, he favored an explanation of judicial deci- 
sion making as an interpretive practice of “integrity in adjudication,” 
developed from ethical and political norms reflected within the text and 
history of the Constitution. 

Dworkin emphasizes the importance of the right to equal concern and 
respect in the law. The focus of his work is to defend the notion that a 
rights foundation exists to ground law in a determinate and reasonably 
objective source.’” Thus, Dworkin’s project supports the fundamental 
rights school of constitutional law fostered by the Warren Court.’”® This 
school developed as a result of the Warren Court’s effort to discover a 
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number of fundamental rights in various clauses of the Constitution. Of 
particular significance was the Warren Court’s construction of the Equal 
Protection clause to require a “strict” constitutional scrutiny of state 
regulations affecting a “fundamental interest.” 7? Rights foundationalists 
believe that the primary responsibility of the judiciary is to discover 
fundamental rights and protect them from state intervention.®° A still- 
evolving debate has ensued between process theorists, who tend to view 
judicial review of legislation as presumptively invalid, and rights founda- 
tionalists, who tend to favor a more active judiciary.*! 


Normative Legal Thought— Post-1960s Themes 


While process theorists emphasized the importance of defending the 
artificial process of the law, fundamental rights theorists focused on 
moral and justificatory arguments. The conceptualism of process and 
rights theory encouraged legal analysts to focus on doctrinal manipula- 
tion in the law. Rights foundationalists concentrated on the logic of rights 
and principles, process theorists focused on the logic of consensus. Rights 
foundationalists argued that rights trump process (provided that the par- 
ticular legal right is normatively justified), while process theorists believed 
that process values (e.g., the value of protecting legislative will) may 
trump the assertion of a legal right. Despite these important differences, 
each side believed in the possibility of grounding law’s objectivity in a 
Rule of Law defined by either process or rights, or a combination of both. 

One important theme of modern jurisprudence thus involves the pos- 
sibility of objectivity of law. Is law objective? Can judges be expected to 
render objective decisions on controversial matters of social policy? 
These questions have provoked considerable debate in modern jurispru- 
dence discourse. Process theorists argue that the main source of law’s 
objectivity resides within a theory of legal process, while rights founda- 
tionalists argue that law’s objectivity can be defended by normative and 
justificatory arguments. However, both believed that the answer to any 
given legal question must be provided by the “law.” Thus, while the 
study of jurisprudence exhibited heated debate on questions of legal 
objectivity, a central core of jurisprudential thought accepted the possi- 
bility that law and adjudication can be grounded in some objective 
source, whether it be a conceptual theory of legal process or a normative 
concept of rights. 
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The most ingenious scholarly explanations of decision making, such 
as Ronald Dworkin’s late 1970s “Herculean” account of how judges 
decide difficult constitutional cases,°2 or Bruce Ackerman’s recent treat- 
ment of the “countermajoritarian difficulty” of constitutional adjudica- 
tion,’ presume that a shared foundation for decisions can be discovered. 
Hence, Dworkin’s effort is aimed at discovering unexpressed moral 
principles for deciding “hard cases.” 8t Meanwhile, Ackerman sought to 
persuade us “that our present patterns of constitutional talk and practice 
have a deeper order than one might suppose.” ® The projects of these 
modern legal scholars are characteristic of modes of legal thought that 
sought to describe the logic of a monolithic process of morality for law. 
The assumption was that “there is some normatively charged context 
that is both retrievable and universally shared.” 86 

Modern normative legal scholars have acted as if the “fund of nor- 
mativity-charged beliefs and ideals [shared in the community] is norma- 
tively efficacious.” 857” They generally assumed (as legal conceptualists 
clearly assumed) that judicial decisions that are required by law enjoy 
some measure of moral justification. This assumption enabled normative 
legal thinkers to remain committed to the idea of autonomous law. 
Norm justification was consequently grounded on a rational, delibera- 
tive legal process. For modern normative legal scholars, objectivity in 
the law, in its strongest sense, required legal decision makers to select 
the “best or correct form of reasoning that would yield distinctive right 
answers to legal problems.” 88 To say that the law provides answers to 
legal questions is to acknowledge the existence of the Rule of Law. 
In this sense, normative jurisprudence is no different than conceptual 
jurisprudence, in that both involve the search for a method that might 
define an ultimate Rule of Law for legitimating the rules of the legal 
system.®”? The normative conceptualism of normative legal thought was, 
like conceptual forms of legal thought such as process jurisprudence, 
defended and articulated under the assumption that judicial authority 
was limited by an external, objective source. While normative legal 
thought is usually viewed as pitted against conceptual legal thought, the 
rhetorical nature of these two sides of modern jurisprudence are inti- 
mately related. Both seek to locate the logical and moral support of law 
in the faith of “right answers.” 

The rhetorical field of conceptualism and normative legal thought 
thus exhibit the Enlightenment vision of one true Rule of Law as the law 
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of all rules. This ultimate Rule of Law perspective characterizes much of 
modern jurisprudential thinking in America. For modern jurisprudential 
scholars, “(t]he most promising avenues for correct answers to legal 
questions are in terms of answers supported by the best reasons or the 
answers an ideal judge would reach.” ?° As Kent Greenawalt, a legal 
philosopher at Columbia University School of Law, stated: “The idea is 
that every legal question having a correct answer has a single answer 
supported by the best reason.” 7! 

An alternative paradigm born out of progressive legal realism seemed 
possible to postwar legal scholars—one that was both more “norma- 
tive” and “conceptual” than the one Langdell offered. It stems from the 
view of modern legal scholars who have accepted the skeptical, func- 
tional approach of the realists but continue to believe in the formalist 
idea of decision making according to rules. This alternative paradigm 
was adopted by progressive legal realists who argued that law must look 
outward for legal justifications,” but rejected the implications of radical 
realists’ assault on law’s objectivity. The belief in law’s objectivity has 
paradoxically enabled these same legal theorists to retain traces of Lang- 
dellian formalism in their work. The spirit of Chris Langdell can still be 
found in the modern legal theorists’ belief in a legal and moral process 
capable of yielding correct answers for law’s problems. 

Today, legal scholars continue to think and talk about law in essen- 
tialist terms; that is, law as an autonomous, self-generating activity. 
They continue to practice Langdellian formalism as the rhetoric of the 
transcendental object or subject in which the legal subject-interpreter is 
eclipsed, even while they strive to be normative. Normative legal think- 
ers believe that a distinct legal method is discoverable by a relatively 
autonomous subject, and that such a method can unlock the door to the 
ultimate legal truths. The jurisprudential quest to discover, develop, and 
refine a normative method ‘for the discovery of legal truth remains an 
important aspect of their modern legal projects. Proponents of this view 
proclaim that the application of shared public values can settle public 
policy issues, either through strong adherence to the “basic values as 
they are reflected in the law”? or by adherence to liberal ideals of 
universalism, fairness, and impartiality.”* 

Modern forms of normative jurisprudence have emerged from the 
attempt of American writers to bring “enlightenment” to the study of 
legal objectivity and neutrality. Modern jurisprudential thinkers are thus 
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optimistic about the possibility of achieving an autonomous, objective 
Rule of Law for the legal system. The idea that legal questions have 
objectively correct answers, drawn from the “best reasons” and “correct 
values” found in authoritative legal materials, is believable, since law is 
assumed to be relatively autonomous. The possibility of discovering 
normative answers to law’s problems inspires modern jurisprudential 
writers to ground knowledge and truth about law in objective and 
universal morality. If one believed in the relative autonomy of law, then 
one could believe “in objectively correct answers to questions within the 
system, based on the best reasons within the law, even if one were 
otherwise skeptical.” ?> Accepting the ideas of “best answers” and “an 
ideal judge,” modern legal scholars “urge that answers may be objec- 
tively correct in a significant sense even when reasonable lawyers dis- 
agree.” 76 

For modern jurisprudential writers, the idea of law as a self-contained 
system captures much of the meaning of modern legal thought and 
reasoning, “explaining how legal materials are used in legal arguments 
and also explaining how legal questions may have correct answers when 
the pure moral or political analogies to those questions are highly con- 
troversial.”?” Contemporary jurisprudential writers, however, add an 
important qualification: “An answer to what existing law provides can 
be correct only if the crucial ‘best reasons’ are generally accessible.” 78 
Hence, while “[r]adical skeptics often point out how the legal system 
embraces contrary values,” modern legal scholars continue to believe 
that “reasoned analysis of the law often [but not always] suggests cir- 
cumstances in which one value is to be given primacy.” 7? 

An important theme of modern jurisprudence has consequently in- 
volved the recurrent attempt of legal scholars to explain, justify, and 
defend the idea of legal decision making according to the ideal of an 
autonomous Rule of Law. The “ideal judge” perspective of normative 
jurisprudence was conceived to defend this “ideal.” Modern legal schol- 
ars sought to defend decision making according to rule by distancing 
themselves from the various “pejorative connotations of the word ‘for- 
malism.’ ” °° They have thus “applifed] [their] intellectual faculties to 
the rewriting of the law so as to make it more principled, coherent, and 
morally appealing.” 1°! For modern legal scholars, the ideal of the Rule 
of Law remains at the heart of their normativity, and they have little 
sympathy for or understanding of the “avant-gardist sensibility” of those 
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who have recently lost faith in law’s autonomy. Legal moderns reject the 
view of skeptics who question law’s claim to authority, because they 
revere legal traditions and are hesitant or unwilling to accept different 
intellectual perspectives.!°* They find the avant-gardist sensibility of 
postmodernism unintelligible because their modernistic cognitive orien- 
tations and gestalt do not allow them to embrace the critical reflexivity 
of postmodernism. Ironically, some legal writers and thinkers would 
deny that they are postmodernists even though their work exhibits an 
unwittingly postmodern character.!% 


4. Decline of Modern 
Jurisprudential Studies 


Legal process and fundamental rights theories dominated much of mod- 
ern jurisprudential discourse throughout the 1960s and 1970s. The aver- 
age law teacher’s jurisprudence combined interest balancing, fundamen- 
tal rights analysis, and institutional coordination between courts, 
agencies, and the legislature.! Legal studies at many law schools were 
regarded as an autonomous discipline because legal reasoning and legal 
methods were thought to be sufficiently distinct from the methods of 
other academic disciplines in the general university. The autonomy of 
legal thought was relatively secure as the 1970s began, but then events, 
both internal and external to law, caused legal thinkers to question their 
faith in law’s autonomy. The Age of Faith had passed; the Age of 
Anxiety had finally arrived.” 

The Age of Anxiety reflected a common condition prevailing within 
both the fine arts and the academic disciplines of literary theory, philoso- 
phy, social sciences, and the law throughout the 1970s and 1980s. This 
condition was brought about by what contemporary social critics have 
called a “crisis of representation” in the traditional representational 
structures utilized by artistic, philosophical, literary, social, and scientific 
languages to control, predict, and describe the social and physical 
worlds. By the early 1970s, the representational structures of modern 
discourse seemed incapable of maintaining their distinctive knowledge 
claims of universal truth. 

The “crisis of representation” created anxiety over the possibility 
of sustaining the intellectual projects of modernity. “Postmodernism” 
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became the term to describe this “crisis” in the fine arts and within the 
intellectual disciplines of literary theory, philosophy, the social sciences, 
and recently the law. Preservation of tradition and the status quo was 
no longer a central project inspiring the interest of these intellectual and 
artistic communities.> The search for truth and knowledge became a 
performative enterprise*—one in which the goal was to increase the 
performance and operation of a theoretical model, paradigm, or social 
action. The objective was no longer truth but performativity.” There was 
a loss of performative significance in this enterprise because the puzzle- 
solving character of theoretical work had become recognized as a “lan- 
guage game” easily subjected to rhetorical manipulation.® The old ways 
of defining reality were no longer perceived as credible, as language itself 
became a “language game.” In jurisprudence, the first telling sign of 
boundary dissolution was the breakdown of the distinction between law 
and society. The breakdown in the law/society boundary, central to the 
idea of autonomous law, created anxiety and crisis in the modern forms 
of jurisprudential thought. This crisis of representation can be traced to 
events that occurred during the early 1960s. 


The External Social and Cultural Forces of the 1960s 


As Judge J. Skelly Wright reported in 1971, for most lawyers trained in 
the 1960s, the “outside reality” of American culture rendered the mod- 
ernist vision of American law out of touch with social reality. The new 
generation of professors, judges, and practitioners were concerned that 
traditional jurisprudence had failed to address the pressing social issues 
of the day. Worse yet, jurisprudence had little if anything to say to this 
generation about the burning social issues of the day. As Robert W. 
Gordon stated: “The appeal to a deep social consensus was hardly a 
winner in a society apparently splintering every day between blacks and 
whites, hawks and doves, men and women, hippies and straights, par- 
ents and children.” ” 

It was also painfully apparent that many crucial policy issues in the 
law, especially in constitutional law, could not be resolved without 
judicial resolution of controversial value conflicts. Even legal process 
scholars, who argued that Chief Justice Warren’s opinion in Brown v. 
Board of Education was illegitimate, were unable to offer a “principled” 
argument to justify Brown. The idea that judges should defer from 
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deciding controversial policy issues merely because a value choice was 
required seemed unrealistic. 

De jure forms of racial discrimination, for example, could be elimi- 
nated only after the courts decided that freedom to associate interracially 
prevailed over the freedom not to associate interracially. The “leave it 
to the legislature” response of Wechslerian process theorists was an 
unacceptable approach in the school desegregation cases because the 
legislatures themselves were a reason for judicial intervention. Jim Crow 
discrimination had been sanctioned by state legislators committed to the 
cause of white supremacy. The institutional competency analysis of 
process theory seemed to rest upon what Gary Peller called an “analytic 
loop” *®: Wechslerian scholars argued that the judiciary had to defer 
social policy value judgments to the political branches of government, 
the legislative or the executive branch, because the judiciary was une- 
lected and therefore incompetent to make social policy value choices. 
But the democratic character of the legislature, the ground for judicial 
deference, was never seriously questioned by the courts. The courts 
never questioned the legitimacy of democratic process, because that 
question depended on the resolution of issues that were beyond judicial 
competence. Many lawyers educated in the 1960s could sympathize with 
Peller’s complaint that “it [was] difficult to conceive of the basis for the 
purportedly ‘principled’ concern about [legal decisions such as] Brown 
voiced by [Herbert] Wechsler and other fifties legal scholars.” ? 

While legal process scholars were aware that legislatures and state 
bureaucracies were capable of implementing discriminatory policies, 
those errors were considered “isolated blunders, not the product of 
systemic failures.” 1° Many progressive legal academics committed to the 
civil rights movement and the cause of racial equality, however, found it 
difficult to accept the legal process theorists’ rationalizations of weak- 
nesses in the legal process.!! For many legal scholars educated in the 
1960s and 1970s, the process-oriented theorists’ “concern with the insti- 
tutional integrity of the Supreme Court seem[ed] hollow and abstract, 
hard to distinguish from the ‘principled’ commitment to ‘states rights’ 
claimed by the most vociferous and racist southern opponents of the 
Warren Court reforms.” !* The baby boomer generation believed that a 
deeper structural failure was to blame. 

The problem was that traditional legal analysis had failed to recognize 
that law contributes to the construction of social reality. Traditional 
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analysis of legal problems adopted a “naive” understanding of the rela- 
tionship between law and culture. Most legal scholars assumed that the 
directive force of legal rules had an independent existence, such that law 
could function autonomously of culture. Many now recognize that the 
Brown decision embraced a new idea, that law contributes to the con- 
struction of social reality.!? Chief Justice Warren’s opinion in Brown 
repudiated the “separate but equal doctrine” of Plessy, because the 
Court recognized for the first time that Jim Crow laws influenced the 
social “choices” that stigmatized persons of color. The Court saw a 
structural link between law and culture that modern process theorists 
failed to consider. Mainstream, liberal legal scholars such as Bruce Ack- 
erman now acknowledged that Chief Justice Warren’s opinion for the 
Court “look[ed] better than many of the scholarly ‘improvements’ of- 
fered up over the years,” because his opinion “turns on the crucial 
synthetic point: twentieth-century developments since Plessy have under- 
mined the interpretive premises that informed Justice Brown’s reading of 
‘equal’ protection [in Plessy].” 14 

The baby boomer generation also noticed linkages between the dis- 
course of contemporary American politics in the 1960s and the discourse 
of traditional legal scholars who criticized the Brown decision. Legal 
process theory became suspect because it failed to come to terms with 
the social disintegration of the cultural consensus of the fifties genera- 
tion. American culture was changing, but the legal practice taught in 
law schools continued to cling to old paradigms of social and cultural 
legitimacy. The problem was that the Wechslerian generation was 
trained under a legal mind-set influenced by the cultural images and 
practices of the fifties. For a time, the attitudes and authority of the 
fifties generation prevailed, but evidentially the 1950s cultural images 
gave way to less-ordered and more fragmentary images. 

For baby boomers like Gordon and Peller, the legal process appeal to 
“neutral principles” and “reasoned elaboration” seemed strangely like 
the appeal of the “best and brightest” who were then directing and 
rationalizing the war in Vietnam’ and defending the “institutional 
integrity of the Supreme Court” voiced by Herbert Wechsler and other 
liberal legal scholars throughout the 1950s.'° Gordon felt that “[t]he 
fluent optimistic jargon of policy science in the middle of such unspeak- 
able slaughter and suffering seemed not only absurdly remote from any 
real world of experience, but literally insane.” 17 Peller believed that “the 
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discourse about the Vietnam War only brought into wider view what 
was already contained within the process analytic in the 1950s, an 
unwillingness on the part of mainstream American intellectuals to iden- 
tify social domination.” 18 

Law students of the 1960s and 1970s lived in a vastly different 
culture than that of the fifties generation. The 1960s generation began 
to question the purpose of their lives and the meaning of a materialistic 
mass culture, which had defined the “good life” of the fifties generation. 
There was also the problem of race. The belief in a color-blind society 
with equal process was hard to square with the events unfolding on 
the streets of Selma, Montgomery, and countless other communities in 
America during the 1960s. 

Wherever they turned, the baby boomer generation was bombarded 
with cultural symbols of dissolution and fragmentation. The dynamics 
of class, race, age, religion, and sexual orientation made it very difficult 
for them to accept the idea that an objective, autonomous law was 
capable of providing “solutions” for contemporary social problems. The 
romantic belief in the possibility of legal “solutions” for the problems of 
the day was no longer capable of fostering a consensus, because the 
authority of the law was seen as part of the problem. 

Fundamental rights theories of the 1960s lost performative signifi- 
cance as it became increasingly difficult to explain and justify which 
rights were “fundamental,” and why fundamental rights should trump 
other rights, democratic choices or, for that matter, politics. Conserva- 
tives emphasized the foundational role of property rights; liberals em- 
phasized the right to equal concern and respect, and collectivists focused 
on the rights of disadvantaged groups.!? For some, the theory of rights 
seemed to collapse into what Richard Posner subsequently called a 
“transparent apology for judicial activism.” 2° For others, the problem 
was that “rights talk” encouraged an abstract way of analysis that 
confused social roles and people.”! Many believed that rights talk was 
blind to the inequities that prevailed in particular social contexts. 

The claims of process-oriented theorists were also hard to square with 
the reality of American culture. The idea of a representation-reinforced 
process seemed nice in the abstract, but it was far too indeterminate to 
guide Supreme Court decisions.”” Ely’s idea of a process theory of judi- 
cial review was structured to facilitate the representation of minorities, 
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but the theory fell prey to the problem of determining which societal 
groups constitute minorities. “The categorization of groups as protected 
minorities require[d] the Court to engage in exactly those unconstrained 
substantive value choices that representation-reinforcement theory [was] 
supposed to forbid.” *° 

Disillusionment was also brought about by a new technocracy associ- 
ated with the modern bureaucratic state. With the rise of the modern 
welfare state erected after the New Deal and strengthened during the 
Kennedy-Johnson years, government became a major source of power 
and wealth. The power and wealth was administered by a new profes- 
sional class of administrative “experts” who sought to manage social 
problems through government largess. This new technocracy manifested 
itself in law by fostering a new technocratic form of policy discourse. 
Cost-benefit analysis, empirical analysis, and general scientific lure was 
replacing the common law craft tradition. A new technocratic theory of 
the legal process was needed to deal with new social problems resulting 
from the bureaucratization and technocratization of American law. 

The consensus theories of the 1950s became less believable by the late 
1960s as American society entered a new period of political, intellectual, 
and social transformation. During the 1950s, “[l]ife in America, it ap- 
peared, was in all ways going to get better: a new car could replace an 
old one, and a larger, more modern refrigerator would take the place of 
one bought three years earlier, just as a new car had replaced an old 
one.” 2* By the end of the 1960s, general feelings of the good life and 
expanding affluence of consumerism had peaked. The new American car 
was not as good as it had been in the past; the Japanese and Germans 
had better alternatives. The values of market consumption were replaced 
with a new social awareness of scarcity and human poverty. In the midst 
of the emerging new culture, the optimism of the legal process tradition 
could no longer hold sway; a new generation had become more skepti- 
cal. For those who attended law schools during the 1960s and 19703, 
the contrast between the “reality” portrayed by the legal curriculum and 
the reality of the world outside the law school classroom was like that 
between night and day. 

This is even more true today for the current generation of law stu- 
dents who were born during the Watergate era and came of age during 
the 1970s. The current generation, full of angst and disillusionment, is 
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even further removed from the Wechslerian generation of the 1950s and 
1960s. Its members are entering their professional careers at a time when 
secure, lucrative jobs (partnership positions in law firms and tenured 
academic positions) are shrinking. This new generation of law students, 
the so-called Generation X,” has come to the law school as the much 
larger baby boom generation challenged the authority of the Wechsler- 
ian generation and established diverse new intellectual legal movements. 
The Generation X of future lawyers, judges, and legal academics is 
coming of age during an extremely contradictory and confusing era in 
legal education. It is experiencing the breakdown in the theories of 
law that had defined traditional jurisprudence. The breakdown is a 
manifestation of the skepticism and criticism of the current intellectual 
and social condition. This generation, Generation X, belongs to a partic- 
ular epoch, namely, that of postmodernism. 


The Internal Forces of Change—The Law 
and Culture Nexus 


During the early 1960s, two highly influential law review articles were 
published that exemplified a new course in American jurisprudential 
thinking. The two articles were Charles Reich’s The New Property*® 
and Ronald Coase’s The Problem of Social Cost.” These were path- 
breaking articles in legal theory because they advanced a new jurispru- 
dential attitude about law and culture.?8 Reichs New Property at- 
tempted to reconstruct a new rights-based jurisprudence, while Coase’s 
Problem of Social Cost was aimed at developing a new transaction cost 
analysis for microeconomic theory.?? Although lawyers trained in the 
1950s and early 1960s were taught to understand law as an ongoing 
interaction between the court, bureaucracy, and legislature; Reich and 
Coase argued that traditional notions about legal process and rights had 
to be revised to accommodate the goals and interests of a legal system 
operating within the modern bureaucratic state. Their work put contem- 
porary jurisprudence on a trajectory that has since sought, unsuccess- 
fully, to ground jurisprudence in sources outside law. After Reich and 
Coase, law as an autonomous discipline was no longer a central tenet of 
modern jurisprudence. 
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Charles Reich’s New Property 


Charles Reich’s 1964 article, The New Property,*° attempted to explain 
how governmental power to regulate wealth created new forms of prop- 
erty that affect individual liberty interests. According to Reich, one of 
the most important developments in America since the 1950s was the 
expansion of the modern bureaucratic state. He reported that govern- 
ment grew into a “gigantic syphon” drawing in resources and pouring 
forth “wealth: money, benefits, services, contracts, franchises, and li- 
censes.” 3! A wide range of dependency relationships was created be- 
tween government and citizens in the growth of “government largess, 
accompanied by a distinctive system of law.” 3? Reich argued that legal 
entitlements to this wealth were a new form of property that performed 
the function of traditional property. 

Reich believed that the new forms of government-created wealth— 
welfare benefits, government employment, occupational licenses, fran- 
chises, government contracts, subsidies, privately available public re- 
sources, and services such as education—were often critical to an indi- 
vidual’s survival in the modern bureaucratic state. He wrote that these 
forms of government largess were “taking the place of traditional forms 
of wealth—forms which are held as private property.” ° He felt that 
property conferred power on the individual to maintain his or her inde- 
pendence and survival. 

Reich explained: “Property is to the individual as the enumerated 
powers are to government.” 34 In 1964, he surveyed the various ways 
that government largess created forms of individual wealth—licenses, 
franchises, government contracts—and discovered that these new forms 
of individual wealth had helped to create a new society in which the 
underpinnings of individualism and independence had changed. In the 
modern bureaucratic state, there was an increased dependency of citizens 
on their relationships with government. These relationships, encoded 
by the legal system as legal entitlements, were what Reich called the 
“New Property.” 

Reich’s New Property basically functioned in the same way that the 
legal realists’ idea of property functioned. Legal realists such as Felix 
Cohen argued that legal concepts had to be understood as a function of 
concrete decisions within a particular social context. Thus, for Cohen, 
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“[The] general idea [of] property [was] to be found in all the examples 
and consequences of ... specific [social] situations.” °° Like Cohen, 
Reich surveyed the social forces creating the sources of wealth that were 
traditionally defined as property. Like Cohen, Reich viewed the legal 
concept of property as a social institution that performed many differ- 
ent functions. 

Reich’s observation was that the “legal” concept of property drew a 
boundary between public and private power.°° Within the private 
boundary the individual was “master, and the state must explain and 
justify any interference.” 3%” Outside the private boundary, individuals 
“must justify or explain [their] actions, and show [their] authority.” 38 
Reich argued that this legal concept of property was no longer relevant 
for dealing with the New Property of government largess. He concluded 
that “there must be a zone of privacy for each individual beyond which 
neither government nor private power can push—a hiding place from 
the all-pervasive system of regulation and control.” 3? 

In calling for a new understanding of the relationship between citizens 
and government, Reich argued that government’s power over wealth 
defined the liberty interests of individuals, and that the law should grant 
protection to these interests as a “new property.” He seized the historical 
moment by recognizing that the development of the bureaucratic state 
and government largess had transformed the legal meaning of property 
rights, and he believed that the legal system should respond to these 
changes by moving toward a New Property jurisprudence. Legal entitle- 
ments to welfare benefits would be a form of property that would be 
legally protected as any other form of property right. In the 1970 deci- 
sion Goldberg v. Kelly,*° the Supreme Court seemed momentarily to 
embrace Reich’s New Property theory in ruling that statutory welfare 
grants were legal entitlements that could be withheld or terminated only 
in accordance with due process of law.*! 


Ronald Coase and the Problem of Social Costs 


In 1961, Ronald Coase published his famous article, The Problem of 
Social Cost,** which challenged the conventional wisdom of economic 
theory that had justified governmental regulation of externalities*> in 
private production. This conventional understanding, which Coase as- 
cribed to the English economist A. C. Pigou, assumed that when private 
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production produces an undesirable externality such as smoke pollution, 
the law should respond by compelling the responsible party to internal- 
ize the cost of the externality. In other words, social costs of undesirable 
externalities would be internalized, either through liability rules enforced 
by judges or alternatively by tax codes or other statutory regulation 
enacted by the legislature. 

Coase revealed logical flaws in the “internalize the externality” ap- 
proach of Pigouvian economists.** He argued that the traditional analy- 
sis of externalities would fail to bring about economically efficient out- 
comes in cases where the transaction costs (the cost of private 
bargaining) were zero.* Coase’s argument (subsequently characterized 
by George Stigler as “the Coase Theorem”) focused on how the legal 
system’s regulation of private activity can create transaction costs that 
adversely affect the private production and allocation of goods.*® 

Coase’s so-called theorem was really not a theorem at all, but a 
logical proposition about the potential of market transactions to re- 
arrange the effect of legal rights. If private bargaining and the pricing 
system work without costs—if there are zero transaction costs— Coase 
predicted that the allocation of rights by law will not affect the maximi- 
zation of the value of production and the allocation of costs. On the 
other hand, as Coase argued, legal enforcement of rights may adversely 
affect the value of production to the extent legal enforcement results in 
greater transaction costs. 

Coase’s “theorem” was based on the simple but brilliant insight 
that individuals can always bargain their way around legal rights when 
transaction costs are minimal or zero. In cases where transaction costs 
were zero, the initial allocation of rights would thus not affect the 
allocation. Coase’s overall point was twofold: first, transaction costs are 
generally positive and will often preclude a reallocation of goods among 
parties; second, the various ways in which legal entitlements are defined 
and enforced affects the magnitude of transaction costs. Coase’s argu- 
ment was critically aimed at economists who had failed to recognize the 
affects of transaction costs within their models. 

While Charles Reich’s New Property focused on how individual lib- 
erty was affected by the modern bureaucratic state, Coase’s article fo- 
cused on the economic consequences of bureaucratic regulation of pri- 
vate markets. Coase’s The Problem of Social Cost is one of two major 
works credited with launching the law and economics movement of the 
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late 1970s,’ and for establishing a theoretical justification for limiting 
the growth of the modern regulatory state. As Coase himself declared: 
“It is my belief that economist[s] and policy-makers generally, have 
tended to over-estimate the advantages which come from government 
regulation.” 48 

Coase’s work has also been interpreted by other law and economic 
scholars as laying the foundation for a new instrumental form of norma- 
tive jurisprudence—a jurisprudence of wealth maximization. While 
Coase has never associated himself with this jurisprudence, his theorem 
has been associated by others as laying the ground for deregulation of 
the welfare state. Law and economic scholars believe that the legal 
system should focus its attention on minimizing transaction costs and 
reduce, if not eliminate, the legal system’s intervention in private affairs. 
For Coase, however, facilitation of market efficiency was an important 
justification for state intervention in private markets. He believed that 
legal intervention was necessary in a world with positive transaction 
costs. One goal of Coase’s approach was to enable judges to identify 
rules, procedures, and legal outcomes that would maximize society’s 
wealth by maximizing private production and minimizing costs. In the- 
ory, the law would facilitate wealth-maximizing transactions by recog- 
nizing the centrality of transaction costs in market transactions. 


The Reciprocal Nature of Law and Society 


While Ronald Coase’s focus and concern were different from those of 
Charles Reich (e.g., Coase was concerned with transaction costs and 
common-law regulation, while Reich was concerned with constitutional 
liberties and government largess), a common jurisprudential perspective 
can be found in these two path-breaking articles. Both articles exhibited 
similar critical responses to the role and function of law in society. 
Coase’s The Problem of Social Costs was designed to recognize the 
reciprocal character of harmful interactions of an externality in the 
economy; Reich’s theory of The New Property was designed to recog- 
nize the reciprocal character of governmental entitlement and the nature 
of property. For Reich, law could not be divorced from considerations 
of political power: individual survival was dependent on governmental 
largess. For Coase, law could not be divorced from the logic of markets; 
legal entitlements meant nothing if private bargaining was costless. 
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Both authors implicitly rejected traditional faith in the efficaciousness 
of the legal process and the autonomy of fundamental rights. Charles 
Reich argued that a new concept of rights was needed, functionally 
shaped by social forces, including government power, to protect new 
forms of wealth. He believed that the idea of “new property” was 
necessary, because the old property failed to consider the dynamic 
changes caused by the bureaucratic state. Ronald Coase provided the 
intellectual case for the view that lawyers’ preoccupation with legal 
rights failed to take the reality of market exchange into account.*? In 
Coase’s view, legal rights made sense only in terms of transaction 
costs.°? 

Reich and Coase thus developed surprisingly similar ideas about law 
from insight about the reciprocal nature of law and culture. For Reich, 
individual liberty stands in a reciprocal relation to governmental largess. 
He argued that the “growth of governmental largess” was having “pro- 
found consequences” for individuals and their rights under law: “[Gov- 
ernment largess] affects the underpinnings of individualism and indepen- 
dence. It influences the workings of the Bill of Rights. It has an impact 
on the power of private interests, in their relation to each other and to 
government. It is helping to create a new society.” 31 

For Coase, transaction costs stood in a reciprocal relation to market 
exchanges and conflicting resource uses. In cases of conflicting resource 
use, Coase argued that the conflict must be viewed from the merger of 
both activities. He claimed that the relevant question in such cases was: 
Which outcome would minimize the total costs arising from the conflict? 
In Coase’s view, the solution to problems involving competing uses of 
scarce resources depended on whether significant transaction costs are 
present and, if so, which legal arrangement will minimize those costs. 

Coase and Reich believed that new solutions were needed to respond 
to the reciprocal relationship between legal rules and the cultural context 
to be regulated or affected. They argued that traditional solutions to 
problems of individual liberty or economic welfare were unhelpful, if 
not noxious, because the traditional solutions failed to consider the link 
between law and society. With respect to problems of individual liberty, 
Reich believed that new concepts of property were needed to deal with 
the new forms of wealth created by governmental largess. With respect 
to problems of economic welfare,°>” Coase claimed that the traditional 
liberal approach to regulation, which favored state intervention in the 
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economy to eliminate the costs of externalities, was “at once impossible 
and unhelpful,” because the real economic issue in such cases depended 
on identifying “[w]hich legal regime minimizes the total costs arising 
from unfortunate encounters.” *° 

Reich and Coase reformulated the relevant questions of legal analysis. 
Reich demonstrated that the legal definition of individual liberty was 
linked to governmental power, or what he called “government largess.” 
Coase demonstrated that private law problems involving harmful effects 
are reciprocal in nature: “To avoid the harm to B would inflict harm on 
A. The real question that has to be decided is: Should A be allowed to 
harm B or should B be allowed to harm A?”>°* Reich and Coase raised 
new questions and encouraged lawyers and judges to better understand 
the role of law and legal decision making in society. 

The reciprocal nature of the problem to be regulated by law, however, 
imposed new difficulties and challenges for modern legal scholars. If 
effective legal solutions to society’s problems required a context-specific 
legal response, then decision making could not be said to depend on 
general rules. The problem exposed by Reich and Coase is that law 
could not be analyzed as an autonomous object separate from cul- 
ture. Reich and Coase also cast doubt on the view of those who 
believed in the autonomy of “basic theory” whether it be law or eco- 
nomics. For them, theory could not be divorced from social and eco- 
nomic context. 

The Supreme Court’s decision in Brown (decided before Coase and 
Reich wrote their articles) reflected a somewhat similar idea about law 
and legal theory. In Brown, the Supreme Court rejected the theory of 
“separate but equal” because legal analysis had failed to take into ac- 
count inequality arising from cultural context, and because the theory 
itself failed to take account of the role law played in reinforcing the 
cultural values of race discrimination. The Court concluded that sepa- 
rate but equal had “no place” in public education because legally sanc- 
tioned segregation in the schools perpetuated culturally based forms of 
discrimination. In Brown, the Supreme Court thus implicitly recognized 
that the law cannot ignore the social reality of the norms and practices of 
culture. As Bruce Ackerman has recently argued, Chief Justice Warren’s 
opinion in Brown “looks a lot better” today when compared to various 
scholarly “improvements offered up over the years.”°* Warren’s in- 
terpretation of “equal protection” in Brown looks a lot better today 
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because the decision embraces the idea that culture helps define the 
social and the legal meaning of equal protection. 

In Brown, Warren saw the system of public education established by 
Jim Crow laws as a factor contributing to the process by which groups 
made their “choices” in American society.’ Compulsory public school- 
ing affected individual “choices” about the social reality of racial segre- 
gation. Warren declared that “education is perhaps the most important 
function of state and local governments.” *8 Recognizing this, the Court 
rejected the logical premises of the “separate but equal” doctrine of 
Plessy v. Ferguson.°? As Ackerman explained: “Whatever Justice Brown 
in Plessy might have thought, it [was] now absurd to dismiss the ‘badge 
of inferiority’ imposed by state officials as they shunt black children to 
segregated schools as if it was ‘solely’ the product of a ‘choice’ by the 
‘colored race . . . to put [a degrading] construction upon it.” £ The crux 
of Chief Justice Warren’s Brown opinion was the recognition of the need 
for decision makers to take into account the reciprocal nature between 
law and culture. 


Disintegration of Modern Jurisprudence 


Modern jurisprudence teachers assumed that a distinctively legal method 
or theory was capable of yielding correct answers to law’s problems, 
and that legal analysis could provide a representational method for 
defining, analyzing, and evaluating legal problems in a credible and 
principled manner. Yet the scholarly achievements of Charles Reich, 
Ronald Coase, and the leading constitutional decision of the modern 
era— Brown—demonstrated that the old modes of representation were 
no longer credible. A new representational mode for understanding the 
relation between law and society was needed—one constructed from the 
social and economic context in which the legal system operates. Reich’s 
and Coase’s articles, and Chief Justice Warren’s opinion in Brown, laid 
the foundation for a form of jurisprudence based on a new understand- 
ing of the dialectic relation between law and society. 

The new jurisprudence proved highly influential because its approach 
to social problems attempted to account for the reciprocal nature of law 
and social phenomena. The appeal of Reich’s and Coase’s articles was 
that they offered new strategies for dealing with the technocratic and 
social changes of the modern bureaucratic state. In Brown, the Court set 
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the stage for this when it considered social changes brought about by the 
growth of compulsory public education since the time Plessy was de- 
cided. After Brown, it was no longer possible to ignore law’s contribu- 
tion to the construction of social reality. However plausible the claim of 
autonomous law had been, Brown made that claim untenable, ushering 
in a new era in jurisprudence. 

A new era in jurisprudence was needed to deal with the complexities 
of the modern activist state following the New Deal of the 1930s. The 
New Deal was significant because government was viewed as an active 
contributor in the process where various groups in society made their 
choices and exercised their free will.°! Liberty-of-contract and laissez- 
faire policies were replaced by a new regime of welfare legislation, 
because individual freedom to choose appeared to depend on the prevail- 
ing legal and economic baseline. Freedom to choose meant nothing in 
the absence of legal and economic resources. Governmental intervention 
was seen as necessary to give citizens the freedom of choice. With the 
rise of diverse new technocracy and new forms of bureaucracies, new 
legal solutions were required. Judges and lawyers needed new solutions 
to the new forms of wealth and power of the bureaucratic state. 

To say that legal problems had a reciprocal nature meant there were 
no easy solutions or easy fixes for law’s problems, an unacceptable view 
for jurisprudential thinkers who remained committed to the idea of law 
as an autonomous, objective activity. Correct answers to legal questions 
required judges to access the underlying value choices—competing 
claims of welfare and wealth. Judges desire to remain relatively autono- 
mous and neutral at the same time. Analysis of the underlying value 
choices in the‘law meant that judges had to decide essentially political 
and moral questions. Even the belief that there is always a correct or 
best answer rested on the dubious assumption that broader sources for 
decision might yield the best answers.°* One source was the discovery of 
a shared consensus for selecting normative justification for legal decision 
making. Another was the development of a basic theory for making 
normative decisions in law. By the late 1960s, however, there was a 
rising skepticism about the possibility of maintaining the political or 
theoretical consensus necessary to sustain the thesis that there is always 
a correct answer in the law. This skepticism reflected the disintegrated 
nature of the once solid foundation of autonomous law. 

By the late 1960s it was apparent that the political and legal consen- 
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sus of the World War II generation of jurisprudence teachers and writers 
no longer reflected the mood and temperament of those who personally 
experienced the conflict and divisions of Vietnam, the race relations 
crisis, and the cultural, sexual, and gender revolutions. American society 
was becoming ethnically, racially, and economically divided. Those divi- 
sions were reflected in contemporary legal controversies. There was no 
consensus to which law could appeal, because there was no consensus 
“out there.” The contradictory mood and temperament of the 1960s 
made it difficult for anyone to argue the possibility of reaching a consen- 
sus through law.®? 

Throughout the 1970s, a new generation of legal academics, versed 
in the work of Reich and Coase, began to write a new genre of legal 
scholarship that openly challenged modern notions of jurisprudence. 
This new genre rejected the notion that law was distinct from political 
and moral philosophy; it also rejected the idea that law could be ren- 
dered coherent by a comprehensive legal theory. Examples of 1970s 
scholarship of this genre included Abram Chayes’s ground-breaking 
article, The Role of the Judge in Public Law Litigation,®* which claimed 
that the traditional view of adjudication, as a process for resolving 
disputes between private parties, failed to account for public law impli- 
cations of litigation. Another example is Duncan Kennedy’s 1976 article, 
Form and Substance in Private Law Adjudication,® which argued that 
private law opinions, articles, and treatises were structured by two op- 
posing rhetorical modes of argumentation called “individualism” and 
“altruism.” There were also the stunning examples set forth in Richard 
A. Posner’s 1972 book, ECONOMIC ANALYSIS OF Law,° which boldly 
proclaimed that lawyers and judges should turn to the study of econom- 
ics to resolve law’s problems. Robert M. Cover’s 1975 book, JUSTICE 
ACCUSED,®’ took the opposite stance in arguing that legal positivism 
employed by legal scholars had stripped law of its moral and philosophi- 
cal resonance. 

This new genre of legal scholarship served as a springboard for a new 
type of “law and ...” jurisprudence that attempted, throughout the 
1970s, to combine law with different social science disciplines. This new 
body of scholarship deepened the insights of the Reich and Coase articles 
by employing interdisciplinary approaches to legal analysis to show how 
the legal regime was linked to social, economic, political, and cultural 
contexts. Law was no longer studied as a purely self-contained, autono- 


78 Decline of Modern Jurisprudential Studies 


mous system. Coase’s and Posner’s articles thus helped foster the law 
and economics movement, while Abe Chayes’s, Robert Cover’s, and 
Duncan Kennedy’s articles set the stage for a more political approach to 
legal studies. It was during this period that others predicted the “coming 
renaissance in law and literature.”°? The “law and” genre of legal 
scholarship subsequently flowered, developing new theoretical ap- 
proaches and comprehensive changes in legal theory that culminated in 
new jurisprudential approaches for understanding law and adjudication. 

Doctrinal legal scholars correctly saw these new “law and” move- 
ments as challenging the central core of beliefs of autonomous, objective 
law. For many, the “law and” movements were radical departures from 
conventional legal thought. As the late Arthur Leff of Yale University 
Law School complained in 1974: “The critical questions were hence- 
forth no longer to be those of systematic consistency, but of existential 
operations. You could no longer criticize law in terms of logical opera- 
tions, but only in terms of operational logic.” ©? For Leff, these changes 
in legal scholarship were “terrifying” because they seemed to compel 
legal theorists not only to become “empirists” of “social facts,” but also 
experts on good and evil. Leff believed that the difficulty with these 
developments was that there was “no way of ‘proving’ that napalming 
babies is bad except by asserting it (in a louder and louder voice) or by 
defining it as so, early in one’s game, and then later shipping it through, 
in a whisper, as a conclusion.” ”° 

The “law and” movements, nonetheless, became part of the estab- 
lished jurisprudential landscape throughout the 1970s and 1980s. By the 
early 1980s, law and society scholarship had attempted to transcend the 
categories of “law” and “society” by developing an interpretive sociol- 
ogy of law, which set a new empirical agenda for the study of law’s 
institutions and institutional processes.’”* New jurisprudential discourses 
of law and economics, critical legal studies, feminist legal studies, law 
and literature, and critical race theory developed and seriously ques- 
tioned the once dominant hold of modern jurisprudence. Yet, while the 
“law and” movements of the late 1970s and early 1980s subverted the 
disciplinary authority of legal formalism and the autonomy of law, 
these movements also served in their own way to reproduce a type of 
interdisciplinary formalism similar to Langdellian formalism. 

The “law and” scholarship reproduced a form of interdisciplinary 
formalism by bestowing upon law a foreign discipline that was given the 
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status of privileged authority.” Arthur Leff was mistaken about the new 
“law and” movements, as they were not really radical departures from 
traditional modes of legal thought at all. Rather, they were novel appli- 
cations of the same “good old fashioned lawyer-academics” that charac- 
terized much of modern legal scholarship. The “law and” movements 
simply shifted the frame of analysis away from “applying the law to the 
facts” (the traditional frame) to “applying the theory to the law.” 7? The 
same legalistic rhetoric, however, was used in the age-old search for the 
disciplinary authority of the law. As Pierre Schlag amusingly put it: 
“The interdisciplinary travels of traditional legal thought are like a bad 
European vacation: the substance is Europe, but the form is McDon- 
ald’s, Holiday Inn, American Express.” 74 


Crossing the Modernist Divide 


It is only now becoming clear that the new legal discourses of the “law 
and” movements of the late 1970s and 1980s have themselves become 
transformed by a general disenchanted condition that has affected con- 
temporary legal scholarship—postmodernism. By the mid-1980s, new 
scholarly trends in the legal academy consumed and modified the struc- 
turalist and deterministic modes of legal scholarship of the early 1970s 
and 1980s. Early “law and” scholarship, wedded to a foundational and 
structural explanation of law, adopted an antifoundational and more 
skeptical explanation of law. 

The inability of rights or process foundationalists to ground their 
particular rights in a stable meta-ethics, moral epistemology, or interpre- 
tive practice made it increasingly difficult for legal scholars to accept 
the idea of objective and autonomous law. Fundamental rights theory 
encouraged lawyers to look outside the law for the profound reflection 
available in Western literature.” The turn to “Great Books” of the 
Western tradition, however, “only emphasizes the elitism involved in 
removing fundamental questions from the democratic process.” ”* By 
the mid-198o0s, constitutional scholars “began to argue that the initial 
distinction between interpretivism and non-interpretivism may have 
been misleading; even supposed non-interpretivists always claimed to be 
interpreting the Constitution. .. . Jurisprudence thus began its interpre- 
tive turn.” 7” 

The “interpretive turn” in jurisprudence reflected developments in the 
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social sciences and humanities that rejected the scientism and positivism 
of the social sciences and the conventional understanding of language 
and literary criticism.” By the early 1970s, Thomas Kuhn” and Paul 
Feyerabend *®° questioned the belief that scientific theory developed on 
the basis of objective description and instead demonstrated that “scien- 
tific models were themselves partial interpretations, dependent upon the 
perspectives and disciplinary conventions of scientific observers.” 81 The 
intellectual reactions against empiricism in the social sciences were simi- 
lar to reactions in literature and literary criticism. Stanley Fish, a litera- 
ture and law professor at Duke University, drew from his reader-re- 
sponse theory of literary criticism to show how the interpretive process 
of law defines meaning in reference to the constitutive power of the 
interpretive community.°? 

Legal scholars turned to the nonlegal work of literary critics such as 
Stanley Fish’? and the continental philosophy of Hans-Georg Ga- 
damer** or Jacques Derrida. Contemporary legal academics looked 
for novel and sophisticated theories of interpretation to apply in their 
analyses of law. As legal scholars contemplated the interpretive turn in 
its fullest sense, they found themselves confronted with a dilemma. They 
turned to new critical interpretive practices to stabilize the objective 
foundation of law, but they discovered that those interpretive practices 
undermined the very possibility of an objective foundational theory 
for law.®6 

By the late 1980s, the direction of the new scholarly movements 
seemed to have shifted away from the goal of achieving a particular 
social vision through interdisciplinary approaches to law, to the view 
that law is contingent upon the perspective of the analyst. The rhetoric 
of transcendental subjects and objects was losing to a new form of legal 
criticism aimed at bringing the missing subject, and the context of the 
objects they analyze, back into the analysis. This did not mean that 
legal modernism had failed or was dead. The normative and conceptual 
strands of modern legal thought remained pervasive. The problem for 
contemporary legal thinkers was that the normative and conceptual 
vocabulary was the only acceptable vocabulary. To deepen the insights 
of the new scholarly movements in law, a new discourse and vocabulary 
was thought necessary. To appreciate these developments in contempo- 
rary legal theory, we must examine how the new scholarly movements 
of the 1980s developed and matured. 


Part Two 


Jurisprudential Movements 
of the 1980s 


5. Law and Economics 


The sources responsible for the expansion and transformation of the law 
and economics movement of the 1970s and 1980s have never been 
adequately explained. One fact remains clear: this movement coincided 
with the rise of interdisciplinary legal studies and the growing disen- 
chantment with the legal process and fundamental rights schools. In 
the midst of the disintegration of and disillusionment with mainstream 
jurisprudence, legal scholars looked outside law to economics for law’s 
missing authority and the autonomy of legal discourse. Of all the social 
sciences, economics was the most promising candidate offering “right 
answers” for law’s problems. 

While the use of economic analysis in some legal subjects, such as 
antitrust law, has been rich and long-standing, much of what is included 
in the law and economics movement developed within the last two 
decades.! The new law and economics involves the application of eco- 
nomic analysis to common law subjects such as Tort, Contract, and 
Property, where the relevance of economics is less apparent. The birth of 
the new law and economics occurred in the early 1960s when Ronald 
Coase published his seminal article on nuisance law? and Guido Cala- 
bresi published his economic analysis of tort law.? Law and economics 
as an academic movement did not “coalesce,” however, until Calabresi 
published his widely acclaimed book on accident law in 1970,* followed 
by Richard A. Posner’s textbook, Economic ANALYSIS OF Law, in 
1973. 

This movement has since evolved for more than two decades, creating 
two generations of law and economics scholarship united by quite differ- 
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ent theoretical jurisprudential orientations. The first generation responsi- 
ble for forming the movement were united by their faith in the merger of 
law and the quasi-scientific method of economics. The second generation 
has taken a more pragmatic and no-nonsense stance toward economic 
analysis of law: economics is found to be useful for verifying empirical 
observations about legal behavior. The jurisprudential source supporting 
the lawyer’s faith in the economic analysis of law, however, remains a 
subject for debate.° 

The economic analysis of law, as presented by one of the most famous 
practitioners— judge and legal theorist Richard Posner—epitomizes the 
ambiguity and confusion surrounding the jurisprudence of this move- 
ment. Posner’s ECONOMIC ANALYSIS OF LAw, descriptive of first-genera- 
tion analysis, for example, was initially viewed by many, including 
myself, as a refined, modern version of the Langdellian idea that law 
consists of a universal system of scientifically discoverable principles. 
Posner staunchly maintained in his early writing the basic tenet of Lang- 
dellian faith, claiming that “it may be possible to deduce the basic 
formal characteristics of law itself from economic theory.” ” However, 
unlike Langdell, who searched for enduring principles in appellate court 
decisions, Posner’s ECONOMIC ANALYSIS OF LAW was single-minded in 
its effort to reconstruct legal doctrine out of a limited number of basic 
economic concepts. Economic analysis of law seemed to offer a modern 
version of the type of instrumental analysis associated with progressive 
legal realism: it attempted to offer lawyers a new instrumental logic 
developed from the social science of economics to “solve” the problems 
of traditional jurisprudence. 

The paradox of law and economics is that it attempts to bring to- 
gether two inconsistent forms of jurisprudence: Langdellian formalism 
and progressive legal realism. This paradox helps to explain the confu- 
sion concerning the jurisprudence of the movement. Encouraged by the 
new interest in interdisciplinary legal studies and an overall desire to 
improve and refine mainstream jurisprudence, the first generation was 
correctly understood as claiming to have advocated a type of Langdel- 
lian formalism. On the other hand, these same legal scholars later re- 
nounced faith in law’s autonomy and turned instead to a new instrumen- 
tal analysis to critique the intellectual position of their process-oriented 
and fundamental-rights-oriented mentors and teachers. These two juris- 
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prudential themes played themselves out differently with different gener- 
ations of law and economics scholarship. 

First-generation scholars were the “young Turks” who renounced the 
modernist’s commitment to an autonomous or fundamental law, but did 
not totally reject the possibility of universal legal truth. They sought 
to reinforce modern jurisprudence by claiming that the authority and 
autonomy of law could be discovered in the “hardest” of the social 
sciences. Economic analysis, as applied to law, committed these scholars 
to a form of economic formalism not unlike Langdellian formalism. 
First-generation scholars believed that “economics could be the master 
discipline, itself autonomous, but which might explain results in other 
non-autonomous disciplines like law.” $ 

Indeed, while much was made of the differences between traditional 
legal and law and economic scholars, those differences were minor when 
compared to what they shared in common. Mark Kelman, a critical legal 
theorist and professor at Stanford Law School, noted that the law and 
economics movement (in its early stages of development) was “the best 
worked-out, most consummated liberal legal ideology” that character- 
ized the modern jurisprudence of traditional legal scholars.’ Belief in the 
omnipotence and liberating potential imminent in the application of 
economic analysis to law revealed the lingering influence of both Lang- 
dell and Holmes on the first generation. It was the influence and hold of 
legal modernism that brought jurisprudential ambiguity to the work of 
the first generation. It served to align the first generation with the unre- 
solved ambiguities of modern jurisprudence. 

In the mid-198o0s, the influence of the first generation peaked and a 
new generation of law and economics scholars emerged. This second 
generation rejected the strong scientific-like claims and the economic 
formalism of their intellectual fathers and seem to have adopted a more 
pragmatic jurisprudential outlook. They have embraced the idea that the 
authority and autonomy of economic analysis was limited; and that 
truth, knowledge, and legal understanding no longer be explained from 
an objective economic perspective. Second generation scholars, empha- 
sizing the pragmatic-instrumentalism of Holmes, accepted that law must 
be understood as fundamentally indeterminate. The second generation 
thus attempted to distance itself from the “new Langdellians” of the first 
generation, who embraced Langdell’s “great idea” that law might be a 
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science. The second generation now associates itself with a post-Chicago 
form of economic analyses of law. 

One way to examine the relationship between first- and second- 
generation law and economics scholars is to consider how one leading 
law and economics scholar has, at different moments, positioned the law 
and economics movement in relation to Holmes and the legal realist 
movement of the 1920s and 1930s. In 1981, for example, Posner traced 
the origins of the law and economics movement to Holmes’s THE Com- 
MON Law and the Legal Realists. Posner argued that in THE COMMON 
Law, Holmes applied the modern method of social science in his attempt 
to discover the true meaning of a legal doctrine from the study of its 
historical evolution. Posner claimed that Holmes’s method was later 
picked up by legal realism, a movement Posner said had “fizzled for 
want of a theoretical framework to guide research.”!° Posner con- 
cluded: “The scholarly movement that is today’s counterpart to Legal 
Realism as the foremost alternative to doctrinal analysis is economic 
analysis of law, or, as it is sometimes called, ‘Law and Economics.’” 11 

By 1990, Posner published a somewhat different historical account of 
the movement.’ This time, Holmes’s THE COMMON Law was compared 
to Nietzsche’s great work, THE GENEALOGY OF MORALS, which Posner 
found to “employ an effective method of skeptical analysis: the genea- 
logical.” © Apparently Posner rediscovered a new Holmes who was no 
longer the pioneer of the social science method, but rather the founder 
of the legal pragmatic method, a method that Posner now views as 
“Nietzsche-like.” 14 Posner now espouses a Nietzsche-like outlook, 
which he says is “progressive (in the sense of foreword-looking), secular, 
and experimental, and that is commonsensical without making a fetish 
of common sense.” > Posner’s contemporary outlook is said to have 
been shaped by Holmes’s pragmatism, not his realistic jurisprudence 
(law as experience, rather than logic) which helped shape the legal 
realist movement. 

Posner’s pragmatism, unlike that of Holmes, emphasizes the impor- 
tance of language rather than experience, reason, or economics. His 
pragmatism is suspicious of the very idea of a “scientific theory.” He 
now insists that law and economics projects be judged “by their confor- 
mity to social or other human needs rather than to ‘objective,’ ‘imper- 
sonal’ criteria.” !6 Posner also rejects the idea that there is an affinity 
between law and economics and legal realism. He believes that the 
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relationship between law and economics and the American legal realism 
movement is “equivocal”;'” that the law and economics movement is 
“closer to the father of legal realism, Holmes, than to the legal realists 
themselves with their emphasis on liberal meliorism.” t8 Picking up “the 
thread of philosophical pragmatism” from Holmes and Cardozo, Posner 
seems to have made a change in intellectual direction to the postmodern 
strategy of neopragmatism. 1? 

The neopragmatist is more concerned with developing instrumental 
and practical approaches to problems than discovering the way things 
“really” are. When applied to the economic analysis of law, the neoprag- 
matic attitude is less concerned with maintaining legal objectivity and 
consistency than bringing about results that “work.” The neopragmatic 
attitude is also skeptical of the claims of basic economic theory and is 
instead drawn to the experimental and predictive uses of economic 
theory.2° Neopragmatic economic analysts are “can do” types; they are 
interested in empirical methods and the proprieties of factual phenom- 
ena only to the extent that such knowledge serves an instrumental 
function in resolving some problem or getting the “job done well.” 
Neopragmatists are antidogmatic and skeptical of foundational claims 
about the nature of “truth.” They disassociate themselves from eco- 
nomic formalists, who believe in basic economic theory, and progressive 
legal realists, who claimed that the answers to law’s problems can be 
discovered in another discipline such as economics. 

Posner’s revisionary history of the law and economics movement 
provides clues for understanding second-generation law and economics 
scholarship. The first generation tended to view its work as a continua- 
tion of progressive realism, and it advanced a strong thesis that law is, 
and ought to be like a social science—that is, economics. First-genera- 
tion law and economics scholarship was thus steeped in the jurispru- 
dence of legal formalism, especially Langdell’s idea that law is like a 
science. The second generation has since broken free from the “law as 
science” idea, and instead advocated a new institutional economics that 
is decidedly skeptical about the scientific-like and formalistic claims of 
the first generation. Drawing inspiration from Coase and neopragmatic 
philosophers, the second generation of law and economics scholars tend 
to favor the study of institutions and economic behavior of bureaucratic 
organizations rather than economic models and “theory.”*! The shift 
from abstract theory to concrete institutional analysis has been nurtured 
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by a new understanding of economic theory—an understanding that 
views “theory” merely as a tool for investigating what may “work” as a 
solution to some problem. While the first generation of law and econom- 
ics scholars approached economics as a theoretical science, the second 
generation views economics as an applied science. By 1990, the founda- 
tions of “science” were “kicked away” such that Posner could proclaim: 
“Today we are all skeptics.” ?? The second generation has thus become 
postmodern in its aspirations, attitudes, and aesthetics. 


First-Generation Law and Economics Scholarship 


The initial impetus for the law and economics movement came from 
the work of economics scholars—Ronald Coase, Gary Becker, Aarron 
Director—at the University of Chicago who devoted their efforts to the 
economics of nonmarket behavior.” In deepening what many regard as 
the “Chicago School” perspective of economics, these scholars employed 
a “rational-actor” model of human behavior in their analysis of nonmar- 
ket subjects such as discrimination, family, and the law. This model 
“assumes that an actor will choose the course of action that will max- 
imize his personal expected utility, which may, of course, reflect a con- 
cern for the welfare of others.” ?4 Self-interested profit-maximization 
behavior was assumed to be a reliable predictor of the principal motiva- 
ting factors of human endeavor, including human behavior in the law.?° 
While the work of these so-called Chicago School economists focused 
on applied economics, their work came to be associated with theoretical 
economics as legal academics adopted the “theory” of the Chicago 
School and applied it to their analysis of law. As initially propounded, 
economic analysis of law developed conceptually as a new “basic the- 
ory” of the law. The “theoretical” economic analysis of law drew essen- 
tial insights about the law from a limited number of fundamental eco- 
nomic concepts. This phase of the movement resembled the 
jurisprudence of conceptualism in law. | 
A cardinal principle of economics, from which early law and econom- 
ics work emerged, was based on the assumption that “man [sic] is a 
rational maximizer of his ends in life.”2° From this assumption, law 
and economics practitioners erected the rational-actor model of human 
behavior: “It is implicit in the definition of man as a rational maximizer 
of his self-interest that people respond to incentives—that if a person’s 
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surroundings change in such a way that he could increase his satisfaction 
by altering his behavior, he will do so.” 77 It was assumed that behavior 
is rational whenever it conforms to the rational-actor model, even when 
the actor is unaware of his or her rationality and even though many 
individuals may act irrationally. Most individuals are assumed to act 
rationally, and those who do not are assumed to represent random 
exceptions unlikely to alter the predictive ability of the rational-actor 
model. It is also accepted that selfishness is not the same as self-interest — 
“happiness (or for that matter the misery) of other people may be a part 
of one’s satisfactions.” 7° a 

From the rational-actor model, law and economics practitioners de- 
rived three fundamental concepts for the economic analysis of law.”? 
First is the “inverse relation between price charged and quantity de- 
manded (the Law of Demand).” 3° According to early practitioners of 
law and economics, the law of demand has many applications for the 
law: 


The convicted criminal who has served his sentence is said to have “paid his 
debt to society,” and an economist would find the metaphor apt. Punishment is, 
at least from the criminal’s standpoint ... the price that society charges for a 
criminal offense. The economist is led to predict that an increase in either the 
severity of the punishment or the likelihood of its imposition will raise the price 
of crime and therefore reduce its incidence. The criminal will be encouraged to 
substitute other activity.?? | 


The second fundamental concept is the economic definition of cost. 
Cost to the lawyer-economist means “opportunity cost” —the benefit 
forgone by employing a resource in a way that denies its use to someone 
else. Law and economics practitioners claimed that the opportunity cost 
concept was useful in legal analysis. For example: 


Among the many applications of the concept of opportunity cost to law, con- 
sider the problem of computing damages for the loss of a child’s life. If the child 
has no earning power, his death will not have imposed a pecuniary cost on the 
parents. However, we can compute the opportunity costs of the resources in- 
vested by the parents in rearing the child by determining the alternative price of 
the parents’ time and other inputs (food, clothing, education, etc.) into its 
rearing. The sum of these prices is a minimum estimate of parental loss.?? 


The third basic concept is “the tendency of resources to gravitate 
toward their most valuable uses if voluntary exchange—a market—is 
permitted.” 3 Law and economics theorists believe that through a pro- 
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cess of voluntary exchange, scarce resources will be shifted to those uses 
that are the most valued by people, as measured by their willingness to 
pay.°* When resources are put to their most valuable uses, economists 
say that they are being employed “efficiently.” It is the “efficiency crite- 
rion” that establishes the basic normative standard for economic analy- 
sis of law. 

The last concept, the economist’s notion of efficiency, is the most 
important concept of the three for understanding the methodological 
theme of early law and economics scholarship. For the lawyer-econo- 
mist, “efficiency means exploiting economic resources in such a way 
that ‘value’—human satisfaction as measured by aggregate consumer 
willingness to pay for goods and services—is maximized.” 3 Early law 
and economics scholarship sought to show that common law judges 
should, and do, decide cases so as to maximize wealth. First-generation 
practitioners argued that judges can “approximate” the efficient out- 
come in decisions by assigning the right to the party who values the right 
the most, measured by the willingness to pay standard.*° As an alterna- 
tive to the “approximation principle,” law and economics practitioners 
argued that the efficient outcome could be attained through the law by 
minimizing the cost of bargaining.°” 

Much of the theoretical support for first-generation scholarship can 
be traced to Ronald Coase’s The Problem of Social Cost,’ and what 
later came to be known as the Coase Theorem. As we have seen, the 
Coase Theorem arose out of Coase’s effort to show how economists had 
neglected the importance of transaction cost in their theoretical models 
of markets. Richard Posner argues that in bringing attention to the 
centrality of transaction cost, Coase declared “war” on those economists 
who focused on economic theory at the expense of practical investiga- 
tion of market behavior.*? One would think that Coase’s influence in 
law and economics would have led to a less formal and more realistic 
economic analysis of law. But this is not what occurred, at least in the 
early stages of this movement. 

This is because Coase was read formalistically by lawyers. Legal 
academics, advocating the new economic analysis of law, read Coase’s 
work as a “theory” about market transactions to be applied to the 
“facts” of legal problems. The first generation of law and economics 
practitioners consequently embraced a version of economic formalism 
not unlike legal formalism. Coase’s theorem was seen by legal academics 
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as supplying the missing theory of authority lacking in traditional forms 
of doctrinal legal analysis. For many legal academics, Coase’s work 
established the theoretical case for the deregulation movement in Ameri- 
can law. 

As it turned out, Coase’s “theorem” had undermined the confidence 
in the “interventionist” programs of welfare economics of the 1960s, 
and thereby strengthened the influence of laissez-faire market conserva- 
tives at the University of Chicago and elsewhere.*° Coase’s preoccupa- 
tion with private property rights committed the first generation of law 
and economics scholars to an underlying conservative political perspec- 
tive which favored laissez-faire markets, and a theory of jurisprudence 
which championed the view that law should facilitate free choice and 
private contract.*! 

Ironically, while Coase advocated the advantages of private market 
ordering, he also recognized that in real markets, transaction costs 
would be positive. Coase thus acknowledged that governmental inter- 
vention would be needed to make markets work efficiently. The type of 
intervention Coase seemed to advocate, however, was seen by others as 
calling for a “market-like” solution: The law should try to make the 
market work and, if that fails, the law should mimic the market. The 
type of legal intervention envisioned by Coase was interpreted to be like 
the type of private “regulation” to be expected by markets. 

The success of Coase’s theorem was largely due to his insightful 
analysis of the problem of externalities in the economic system. The 
existence of externalities troubled economists because they are viewed as 
a source of inefficiency in the private market activities of individuals and 
firms. Because spillover effects of an externality are normally not re- 
flected in market prices or costs, it was thought that private wealth- 
maximizing behavior failed to account for the total “social” cost of 
economic activities. Economists feared that either too much or too little 
would be produced, resulting in the inefficient allocation of resources. 

In treating externalities as an example of “market failure,” econo- 
mists who followed the analysis of the English welfare economist A. C. 
Pigou concluded that the way to prevent inefficiency in resource alloca- 
tion would be to use the legal system to make those responsible for 
harmful interfering activity bear the cost of spillover consequences. *? 
Pigouvian economists thus advocated that the law should be structured 
to ensure that all undesirable externalities are “internalized” by those 
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responsible for such costs. In THE PROBLEM OF SOCIAL Cost, Coase 
uncovered an apparent oversight in the logic of traditional Pigouvian 
analysis—the costs of market transactions.*? Coase claimed that if the 
costs of market transactions (transaction costs) are minimal, legal inter- 
vention would have no significant consequences on resource allocation. 
He demonstrated that if transaction costs are low, individuals would 
bargain their way to an efficient allocation of resources, regardless of 
the assignment rights and liabilities. Private bargaining would achieve 
efficient outcomes regardless of the judicially dictated outcome. 

For example, if transaction costs are zero and a factory owner is 
initially assigned a right to emit smoke at will and the smoke adversely 
affects neighboring property owners, the property owners will have an 
interest in offering the factory owner a bribe to refrain from exercising 
the right to emit smoke or, alternatively, to adopt smoke avoidance 
measures. On the other hand, if the property owners have a right to be 
free from the adverse effects of smoke pollution, the factory owner will 
have an interest in offering compensation for the resulting smoke dam- 
age in order to maintain factory operations. In either case, the bargain 
that is ultimately struck will be based on who values the right the most— 
the factory owner or the property owners. If the factory owner values 
the right the most, then no matter where the law places the right, the 
factory owner will end up with the right. 

While the logic of the Coase Theorem suggests that liability rules have 
no effect on efficiency, in the real world where transaction costs exist the 
rule of liability does matter. As Coase recognized, there are simply too 
many imperfections in the marketplace to permit parties to bargain 
efficiently. When the assumptions of the Coase Theorem are not satis- 
fied, which is typically the case, the rule of liability will determine 
whether liability rules are helpful in bringing about efficient outcomes. 
This will occur when the cost of bargaining is prohibitively high, when 
the requisite information is imperfect or expensive to obtain, when there 
are too many parties to make bargaining feasible, or when it is not 
possible to exclude nonpaying users or “free riders” from the benefits of 
a bargain. 

The significance of the Coase Theorem was that it provided academic 
lawyers with a new theoretical basis for analyzing common law rules of 
Contract, Property, and Tort. In bringing attention to the importance of 
transaction costs, the theorem called for a complete change in the stan- 
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dard legal analysis of problems involving interfering harmful activities 
such as pollution. The regulatory approach attributed to Pigou— inter- 
nalizing the externality—was rejected in favor of deregulation and the 
minimization of transaction costs. For the first generation of law and 
economics practitioners following Coase, the ultimate issue was what 
the market would do if private bargaining were feasible, and whether 
the logic of Coase’s Theorem was applicable. These practitioners em- 
braced a type of economic formalism not unlike the legal formalism 
of Langdell. 

Adopting Coase’s market perspective, law and economics scholars 
initially aimed their sights at demonstrating that the governmental regu- 
lation of the economy was unnecessary, and some cases were detrimen- 
tal. Hence, the standard nuisance question: “Who caused what harm?” 
was restated by Coasian analysts as: “Which legal regime minimizes the 
total costs arising from the unfortunate encounters?” ** And the answer 
most frequently given was: “The legal regime of nonregulation.” 

These early versions of law and economics scholarship were vulnera- 
ble to forms of criticism made against the legal formalists. Thus, first- 
generation law and economics scholars were initially called the “New 
Langdells” or “New Conceptionalists” of the legal academy.* The work 
of the law and economics scholar was criticized for failing to take into 
account the “realities” of real markets. Economic theory was said to be 
based on unrealistic assumptions which should be distrusted because the 
assumptions would devalue and “relativize” the values of law. 

Early law and economics scholars followed two basic defensive strate- 
gies in response to their critics. First, in response to those who claimed 
that law and economics would lead to immoral law,** they argued that 
a distinction must be made between positive and normative economic 
analysis. Law and economics scholars claimed that the purely descriptive 
or “positive” forms of analysis helped clarify the cost of various alterna- 
tives that might be selected by the normative decision maker. Law and 
economics scholars offered no opinion on the ultimate normative ques- 
tion to be decided, other than saying that moral questions are best left 
to the elected branches of government. 

In response to those who argued that law and economics assumptions 
fail to conform to the “real world,” 4 law and economics scholars 
argued that economic theory must be evaluated on its ability to make 
accurate predictions, not on the “realism of its assumptions.” Law and 
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economics scholars believe that the lack of realism in a theory’s assump- 
tions is a merit, not a demerit. As Posner explained in the second edition 
of his Economic ANALYsIS OF Law: “A scientific theory must select 
from the welter of experience that it is trying to explain, and is therefore 
necessarily ‘unrealistic’ when compared to actual conditions. Newton’s 
law of falling bodies, for example, is unrealistic in its basic assumption 
that bodies fall in a vacuum, but it is still a useful theory because it 
predicts with sufficient though not complete accuracy the behavior of a 
wide variety of falling bodies in the real world.” 48 

The orthodox defense of law and economics was developed by Posner 
and a cadre of law and economics scholars working at the University of 
Chicago. It was the “hardliners” of the Chicago School (the founding 
fathers) who, throughout the 1970s and early 1980s, advocated strong 
claims based on the law and efficiency hypothesis. This hypothesis, 
normally associated with Posner’s initially staunch efficiency perspective, 
asserted that the common law is, or at least should be, a primary vehicle 
for promoting efficiency—what Posner later called the principle of 
wealth maximization.” 

The first generation soon devoted its effort to the goal of redefining 
common law concepts of Contract, Property, Tort, and Criminal Law to 
fit what Posner called the “capitalist conception of justice.” °° According 
to the capitalist conception, the ethical basis for determining whether a 
particular state of affairs is “just” is determined by the criterion of 
whether that state of affairs promotes the maximization of wealth. 
Because the economic value of wealth is determined by willingness to 
pay, “The only kind of preference that counts ... is ... one that is 
backed up by money —in other words, that is registered in a market.” >! 

While the first generation initially avoided making normative claims 
about the law, it was not long before they began making such claims. 
Early law and economics scholarship held strong ideological claims 
about the common law and the function of the legal system in the 
market economy. Law and economics scholars argued that judge-made 
law should maximize the value of legal entitlements as measured in 
dollar equivalents. They argued that the common law is, and ought to 
be, efficient. First-generation law and economics scholars soon claimed 
that law and adjudication could be best understood as profit-maximiza- 
tion activity. Market efficiency was their normative standard for evaluat- 
ing legitimate law and effective legal decision making. They believed that 
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law was economics, and economics was a neutral, apolitical science of 
“reason.” A popular first-generation law and economics slogan was that 
“law should be efficient.” 

The law and economics movement was also, in the early stages of its 
development, a conservative reaction to the judicial activism of the 
Warren Court era. The Warren Court’s fundamental rights discourse in 
constitutional law was rejected by these scholars as too simplistic and 
underdeveloped to deal with theoretical and institutional aspects of 
the modern bureaucratic state. By focusing on the dynamics of market 
mechanisms, law and economics analysts placed less attention on the 
legal conception of rights as a normative or descriptive framework, and 
focused instead on behavioral consequences of different rule systems. 
For these scholars, legal rights became mere tropes for the economic 
analysis of law. 


Second-Generation Law and Economics Scholarship 


By the mid-1980s, however, the influence of the Chicago School peaked. 
A new generation of law and economics scholars emerged and distanced 
themselves from the orthodoxy of the Chicago School and developed 
alternative approaches to the economic analysis of law. Distance was 
necessary for those law and economics scholars who rejected the Chi- 
cago School’s conservative agenda and desired a more liberal one. Al- 
though most law and economics scholars now agree that efficiency 
analysis is a beneficial tool for understanding behavior under law, most 
practitioners now reject the notion that efficiency should be regarded as 
the only legal norm in common law adjudication.>* 

Moreover, there is now a new breed of law and economics scholars 
who favor a genuinely reformist law and economics philosophy to ad- 
dress the problems of the modern welfare, regulatory state.°? These 
scholars no longer believe that legal rules should be affirmed or rejected 
solely on the basis of efficiency. Instead, they have shifted their attention 
away from the common law to an examination of public law and the 
normative justifications for the activist state. This second wave of law 
and economics scholarship helped establish a liberal school of law and 
economics, known as the New Haven or Reformist School of law and 
economics.°* 

This second generation is now quite diverse. One group attempts to 
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construct a more sophisticated understanding of the Chicago School 
approach by developing nonmarket theories to explain bureaucratic and 
institutional behavior.” Law and economics scholars associated with 
the University of Virginia adopted the Chicago School’s conservative 
perspective in advancing theories of strategic behavior to explain long- 
term bargaining relations.°° 

Another strand of second-generation law and economics scholarship 
embraces the Chicago: School’s perspective in developing a theory of 
public choice for analyzing legislative behavior.°’ This theory developed 
from Kenneth Arrow’s book, SOCIAL CHOICE AND INDUSTRIAL VALUES, 
published in 1951, which is known in law and economics literature for 
establishing Arrow’s Impossibility Theorem.°* This theorem demon- 
strates that under certain conditions, groups attempting to choose 
among three or more alternatives by majority vote may be unable to 
reach a consistent decision. It questioned the optimism of political plu- 
ralists who in the 1960s assumed that interest-group representation 
would lead the legislative process to socially preferred legislation.°? 
Arrow’s Theorem also suggested that majority voting in appellate courts 
may prevent judges from reaching consistent and “principled” deci- 
sions. Public choice theory became a vehicle for criticizing liberal 
pluralistic premises of democratic and judicial theory of the post-New 
Deal era. 

Post-New Deal intellectuals attempted to construct a new democratic 
theory known as interest group pluralism.®' This theory provided a 
conception of democracy that optimistically accepted the legitimacy of 
interest group influence in the political process. Pluralists viewed the 
political process as a legitimate battle between competing interest 
groups, whose interaction ensured that the democratic process was rep- 
resentative of all interests in society. They believed that interest group 
competition in the political process would operate much like the mythi- 
cal “invisible hand” of the market (i.e., that the group pursuit of self- 
interest would lead to the aggregate social welfare of society). 

Pluralists favored a process-oriented perspective that supported the 
views of the legal process school.®* Because pluralists viewed interest 
group competition as essential for a well-ordered, modern democratic 
process, pluralism became a central concept for establishing the legiti- 
macy and authority of lawmaking process. For this reason, process- 
oriented legal pluralists believed that political lawmaking (i.e., legisla- 
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tion) was the ultimate authority of lawmaking of all other institutions, 
particularly the courts.® The legal process school accepted the pluralist 
concept of politics and advanced a new methodology of legal analysis— 
a methodology that promised an objective process for resolving subjec- 
tive questions of public policy. Through belief in the possibility of con- 
sensus and agreement, interest group competition was believed capable 
of resolving substantive disagreements about political values. During the 
1950s and 1960s, legal theorists believed that the ethical relativism of 
legal realism could be tamed by a democratic process structured by 
interest group compromises and political action. 

Public choice theorists rejected the optimistic vision of the political 
process on various grounds. Raising the dilemma presented by Arrow’s 
Impossibility Theorem, these theorists argued that majority rule may be 
unable to resolve the choices among competing political alternatives. 
Drawing from Mancur Olson’s work on collective choice,°* public 
choice theorists argued that “free rider” problems (the tendency of one 
person to freely take the benefit created by the efforts of others) prevent 
interest groups from representing large and diverse groups. Public choice 
theorists thus predicted that political activity is likely to be dominated 
by small interest groups seeking to advance their own special interests, 
frequently at the expense of the public good. 

Public choice theory raised serious questions about the efficacy of the 
“proceduralism” of legal process scholars who, following the process 
tradition of Hart and Sacks, uncritically assume that judges should 
exercise judicial restraint and leave “political issues” and substantive 
questions of value to the legislature for resolution. At the same time, 
public choice theorists questioned the efficacy of first-generation scholars 
who assumed, as their process-oriented intellectual fathers had, that the 
theory of adjudication could be objective and autonomous, “free” from 
political distortions. Second-generation law and economics public choice 
theorists thus distanced themselves from the first generation. 

Although second-generation scholarship accepted the methodological 
approaches of the founding members of the Chicago School, tension 
erupted between the first and second generations. This tension was 
exhibited by differences in tone as well as anxieties about the distinct 
conservative agenda of the Chicago School of economics reflected in the 
work of conservative economists such as Milton Friedman, Gary Becker, 
and George Stigler. The second generation is more modest in its claims 
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about the role of economics in law, and less accepting of the Chicago 
School’s conservative orientation toward property-rights analysis. Only 
a small number of methodological issues appeared to be settled between 
the two generations, such as the ideas that microeconomic theory is a 
basis for analyzing law, demand curves are downward sloping, and that 
cost-benefit analysis and the economic definition of cost (opportunity 
cost) are essential for intelligent policymaking. Second-generation schol- 
ars retreated from the orthodoxy of “efficient” analysis for nearly every 
legal question. Instead, they admit that “[m]ost law and economics 
questions are still open and likely to remain so for a long time.” © 

Second-generation law and economics scholarship is also more eclec- 
tic than the early law and economics scholarship.®° The second genera- 
tion has developed a new institutional economics that promises a more 
realistic, yet inchoate, understanding of the bureaucratic, institutional, 
and relational contexts of modern transactions, legal relations, law, 
and adjudication. One recent avenue of inquiry involves an attempt to 
construct a new version of economic analysis that goes beyond individ- 
ual self-interest and supports cooperation.°” New theories of relational 
contract and strategic behavior were offered to modify or replace the 
static models and assumptions of neoclassical microeconomic theory 
used by Chicago School practitioners. 

Public choice theorists offer an interest group theory for understand- 
ing the economics of statutes and the behavior of legislators.®* Public 
choice theorists attempt to explain how political and bureaucratic orga- 
nizations make collective choices under models which assume that politi- 
cal actors, like economic actors, are self-interested maximizers.©? Other 
law and economics scholars seek to resuscitate a liberal, reformist vision 
of law by using economic analysis to defend various liberal conceptions 
of law and adjudication.”? Law and economics has grown to encompass 
a host of divergent theoretical perspectives and normative conceptions 
about law and adjudication. 

Even though the law and economics movement is diverse in theory 
and perspective, there are some common premises that all law and 
economics scholars accept. Lewis Kornhauser, a second-generation law 
and economics scholar, recently identified four premises that he claims 
describe the corpus of law and economics scholarship: (1) a behavioral 
claim, which asserts that economics can provide a useful theory for 
predicting behavior under rules of law; (2) a normative claim, which 
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asserts that the law ought to be efficient; (3) a factual or positive claim, 
which argues that the common law is in fact efficient; and (4) a genetic 
claim, which asserts that the common law selects efficient rules, even 
though not every rule may be efficient.”! According to Kornhauser, 
“Every article in law and economics adheres, explicitly or implicitly, to 
one or more of [these] logically distinct [claims].” ”* 

Only the scholarship of the Chicago School founding fathers, who 
adopted the law and efficiency hypothesis, embraced all four claims of 
law and economics that Kornhauser identified. These law and economics 
practitioners accepted the behavioral claim that individuals respond ra- 
tionally to incentives and that legal rules affect behavior. Because they 
assert that the normative claim identifies efficient behavior and is, there- 
fore, the criterion for choosing among rules, they use the behavioral 
claim of economics to identify legal rules that induce efficient behavior. 
These scholars view judging as an exercise in cost-benefit analysis, trans- 
action cost reduction, risk assessment, and wealth maximization. Such 
an economic perspective places the judge in the role of “social engineer,” 
with the single-minded purpose of shaping rights and liabilities in the 
name of efficient resource allocation. 

The positive and genetic claims identified by Kornhauser describe the 
position of Chicago School practitioners who view the common law as a 
system of rules having a factual or natural (genetic) tendency to induce 
efficient behavior under the law. Their underlying legal perspective is the 
product of a worldview that pursues truth about law within a paradigm 
that evaluates legal rules under the single universal standard of wealth 
maximization. For these practitioners, the law and efficiency hypothesis 
became a comprehensive organizational principle for understanding the 
nature of legal relations. 

Second-generation law and economics scholars either reject the nor- 
mative and genetic efficiency claims identified by Kornhauser or remain 
agnostic about whether these claims are persuasive. While recent law 
and economics scholars adopt a positive claim regarding economic anal- 
ysis of law, it is different from the one identified by Kornhauser. Second- 
generation law and economics scholars merely claim that “a given rule 
can be fruitfully examined using microeconomic theory,” or empha- 
size that the tools of microeconomic theory provide “explanations of the 
law and predictions of the consequences of legal rules.” ”4 The positive 
claim of law and economics scholars is now more modest. It simply 
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assumes that law can be understood as a rational system of behavior 
based on economic interest. In rejecting the idea that efficiency is the 
foundation of law, these scholars embraced a more “common-sense” 
working hypothesis, which claims only that economic efficiency is the 
“best approach for the American legal system to follow.” ”° 

Thus, the only claim identified by Kornhauser that characterizes the 
dominant methodology of the movement today is the behavioral claim. 
This claim commits all law and economics scholars to the view that 
rational, self-interested calculation of individual cost and benefit is the 
best key for understanding and evaluating the nature of legal relations 
and various rule systems. Practitioners of the movement believe that 
rules of law are like prices, and that legal actors are like perfectly 
rational consumers. 

While the second generation distanced itself from the conservative 
influence of the Chicago School, the vocabulary and methodology of 
their practice ensured that these scholars remained committed to the 
conservative agenda bequeathed by Coase. If there is an ideological tilt 
to the law and economics movement, it is no longer the result of the 
conservative perspective of the law and efficiency hypothesis. Rather, the 
ideology of this movement is best explained today in terms of a particu- 
lar worldview, which assumes that the rationality and economic self- 
interests of legal subjects are the best tools for understanding law and 
adjudication. The behavioral and positive claims of second-generation 
scholars hold that law and the larger social world can be viewed as a 
system of rational behavior, sometimes influenced by impulses toward 
efficiency, other times not, but always a product of the “pragmatic” 
reason of the analyzing subject. The phrase “law is pragmatic” charac- 
terizes the worldview of second-generation scholars who accept the 
possibility of developing a pragmatic subjectivity for “muddling 
through” the hard problems in the law. 

Second-generation law and economics practitioners maintain a prag- 
matic perspective about the world that accepts the utility of abstraction, 
universalism, and scientific rationality. Their pragmatic and economic 
approach assumes, however, that legal analysis must proceed in the way 
that applied science proceeds—the examination of complex phenomena 
must be explained on the basis of hypothesis testing. This quasi-scientific 
perspective presumes that lawyers can discover a relatively stable basis 
for justifying legal results by universalizing legal propositions abstracted 
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from hypothetical examples structured by behavioral assumptions about 
economic motivations of homogeneous individuals. Second-generation 
law scholars nevertheless remain “open-minded, forward-looking, re- 
spectful of fact, willing to experiment, disrespectful of sacred cows, anti- 
metaphysical.” 76 
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By the 1990s, the second generation shifted away from the deterministic 
efficiency analysis of the first generation to a more indeterminate, prag- 
matic intellectual stance. The second generation moved away from 
strong “scientific” claims of economic formalism. Instead, they em- 
braced the pragmatic view that law and economics must be approached 
from a more common-sense, instrumental perspective focusing on hu- 
man goals and aspirations.’” Hence, while law and economics analysts 
continued to believe that efficiency is the test for evaluating good and 
bad law, they understood legal efficiency as a practical concept that is 
instrumental, adoptive, and functional. 

Today, law and economics scholars have moved beyond the “ratio- 
nal-actor” model and the efficiency analysis of early law and economics 
analysis. They develop less ambitious but more complicated approaches 
to the economic analysis of law. Some contemporary law and economics 
scholars argue that the economic approach must be supplemented with 
insights from “modern psychology and sociology,” ’? while others seek 
to qualify economic analysis of the law by highlighting the limitations of 
its analysis.’? New institutional analyses developed from game theory 8° 
have been created to explain bureaucratic behavior. Attempts have been 
made to make economic analysis of law more realistic by explicitly 
incorporating a more realistic understanding of the interrelation between 
substance and procedure, and the study of institutions has caused eco- 
nomically oriented legal scholars to reject the economic formalism of the 
first generation.’! The fact that so many practitioners have “moved 
beyond” the original analysis of the Chicago School is evidence of an 
emerging second-generation “Post-Chicago law and economics.” 8? 

Advocates of the post-Chicago economic approach to legal studies 
recognize that economic analysis is one of many different modes of 
analysis relevant to the task of developing a realistic concept of law in 
jurisprudence. This socio-economic view seems to be catching on. Even 
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the founding father of the law and economics movement, Richard 
Posner, has softened his economic views about law and adjudication and 
adopted a more philosophical perspective. Posner’s recent defense of law 
and economics in his book, THE PROBLEMS OF JURISPRUDENCE, for 
example, represents the post-Chicago shift from the jurisprudential view 
found in his earlier work, ECONOMIC ANALYSIS OF Law.®? Posner, who 
once argued that law is best understood through the objective lens of 
efficiency analysis, now argues for a form of legal pragmatism that 
accepts the idea that “large changes in law often come about as a result 
of a non-rational process.” 84 

In ECONOMIC ANALYSIS OF Law, Posner was confident about the 
possibility that judges could discern economically correct answers for 
legal problems by consulting a handful of simple economic concepts. In 
PROBLEMS OF JURISPRUDENCE, Posner is less confident and more skepti- 
cal about the possibility of right answers in law. PROBLEMS OF JURIS- 
PRUDENCE is thus offered as a “Pragmatist Manifesto” encouraging 
judges to rely on their intuition and common sense in deciding legal 
problems. Posner acknowledges that there “is no such thing as ‘legal 
reasoning, ” distinct from “the use of simple logic and the various 
methods of practical reasoning that everyday thinkers use.” 8 He con- 
cluded that the “methods of practical reason are inarticulate,” because 
such reason relies on “prejudgment that cannot be empirically estab- 
lished.” 8& Posner thus argues for a flexible jurisprudence—one that 
favors the rational outlook of scientific inquiry but rejects the metaphysi- 
cal search for unity and order.®” 

According to the new pragmatic Posner, legal objectivity merely de- 
mands that legal decision makers exercise “reasonableness” in the reso- 
lution of particular cases.2® Change in the law is seen “as a result of a 
non-rational process akin to conversion,” and that “law is an activity 
rather than a concept or a group of concepts.” 8? Economic analysis is 
still relevant to Posner’s jurisprudence, but only as a tool for problem 
solving. In Posner’s current pragmatic stance, “The essence of interpreta- 
tive decision making is considering the consequences of alternative deci- 
sions. There are no ‘logically’ correct interpretations; interpretation is 
not a logical process.” 7° 

Posner thus rejects the idea of autonomous law. He asserts that our 
legal system is the product of different enterprises,?! and that the pri- 
mary goal of law is the functional goal of reaching sound effects.?* He 
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believes that the true test of every legal analysis is whether it “works” 
instrumentally to maximize human goals and aspirations.’ The incur- 
sions of economics in law are justified on a practical level: economics 
wins over other approaches because it “gets the job done” better than 
any other method.?* Without a doubt, Posner’s PROBLEMS OF JURISPRU- 
DENCE is more eclectic theoretically and far more accepting of the con- 
tingent nature of law and adjudication than his earlier work, THE Eco- 
NOMIC ANALYSIS OF LAW. 

The shift in tone and temperament in Posner’s current jurisprudence 
may be the result of a conscious strategy developed to insulate his 
movement and his place in history from the criticism of the academic 
Left and Right during much of the 1980s.”° Perhaps Posner’s ultimate 
objective is to offer pragmatism as a middle ground between the Right, 
which he feels exaggerates the formalist nature of American law, and the 
Left, which he feels exaggerates its indeterminacy. On the other hand, 
Posner is also the consummate intellectual who is willing to change his 
position after reflection. It is more likely that his thinking has been 
affected by broader intellectual shifts in the academy, which are cur- 
rently precipitating a crisis of faith over legal modernism. Perhaps for 
Posner, neopragmatism is the best postmodern alternative for dealing 
with the “incredulity” of the scientific-like claims of early law and 
economics scholarship. 

Posner has emphasized that his jurisprudence rejects the possibility of 
developing a new metanarrative or grounding foundation for jurispru- 
dence.”© He also rejects the idea that law is an autonomous, self-gener- 
ating activity and instead accepts the socially constructed nature of legal 
knowledge. And yet this is ironic, because Posner’s jurisprudence is 
now detached from its economic foundations. His jurisprudence is best 
explained today in terms of a particular worldview that regards eco- 
nomic analysis as a form of practical reason, which is peculiarly suited 
to a jurisprudence without foundations. 

Contemporary law and economics practitioners, like Posner, seem to 
be moving away from strong “scientific” claims of legal determinacy. 
Instead they accept the pragmatic view that law is too indeterminate to 
be ruled by the determinate, scientific-like analysis of economics. It is 
true that contemporary law and economics analysts continue to believe 
that economics is relevant for legal analysis, but they now approach 
economic analysis of law from a more practical, functional perspective. 
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Indeed, by the late 1980s the law and economics movement shifted 
away from deterministic analysis to a more indeterminate, pragmatic 
approach defined in part by postmodern trends in the academy.”” 

Unlike Chicago School law and economics scholars who focused their 
research under the efficiency thesis, post-Chicago scholars look beyond 
efficiency norms in developing economic predictions based on what they 
expect rational, self-interested legal actors to do when confronted with 
cooperative-choice situations.?® Traditional economic analysis, focusing 
on efficient outcomes, is said to “blind [law and economics analysts] to 
the ways in which the distributive and productive dimensions of legal 
and political constraints are united in rational cooperation.” ?? Post- 
Chicago law and economics scholars incorporate into their economic 
analysis of the law “a normative component that has traditionally been 
associated with social contract theory and which is championed today 
by philosophers.” !°° The new power talk of economics thus encourages 
lawyers and judges to make a shift in their analytical perspective to a 
new normative perspective of rationality that recharacterizes legally rele- 
vant factors such as costs and benefits, and frames normative issues 
previously missed by the narrow context of microeconomic theory. This 
shift in analytical perspective allows post-Chicago theorists to restruc- 
ture the economic analysis of law in fundamental new ways. 

First, post-Chicago theorists attempt to correct the “efficiency” impli- 
cations of Chicago School law and economics by refocusing economic 
analysis of law on distributive consequences.!°! Thus, post-Chicago 
analysis acknowledges that while “[i]t may have appeared useful at one 
time to distinguish the efficiency of legal rules from their distributive 
dimension,” it “was never analytically possible, nor is it now norma- 
tively defensible to do so.” 1°? Post-Chicago theorists also acknowledge 
that private negotiations frequently involve nontrivial transaction costs 
that lead to market failure. These practitioners now accept the notion 
that “market failure . . . calls for legal intervention which is intended to 
replicate the outcome of a hypothetical costless market.” 1% In giving 
more emphasis to the problem of market failure, post-Chicago prac- 
titioners argue that a “more sophisticated understanding” of transaction 
costs is needed.'!°* Hence, Jules L. Coleman argued that “transaction 
costs are a black box that needs to be filled in.” }°° To better understand 
the nature of transaction costs, Coleman argued that decision makers 
should follow a new law and economics perspective. Post-Chicago ana- 
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lysts consequently argue in favor of a more sophisticated and complex 
understanding of transaction costs.!° 

Post-Chicago law and economics also offers a new approach to legal 
scholarship. Its followers believe that legal scholarship should give 
greater consideration to formulating and testing more realistic and com- 
plicated theories about social life. The underlying approach is that law 
can be studied and understood pragmatically. Law and economics schol- 
ars agree that traditional legal scholarship is flawed by ambiguity in 
purpose and method, but nonetheless argue that the current doctrinal 
justifications of the law can be grounded by economic insights. While 
only the Chicago School advocates that the principle of wealth maximi- 
zation can ground legal analysis, all law and economics scholars believe 
that judges can pragmatically implement economic analyses to improve 
law and society. 

The economic analysis of law encourages the legal profession to look 
beyond the law to discover a new medium for resolving contested policy 
views, which in turn necessitates a new understanding of law’s legiti- 
macy. For economics to become the new source of law’s authority and 
autonomy, it was necessary that economics master every area in which 
law operates— including legal reasoning. The second generation of law 
and economics scholars realized that economic analysis cannot deliver 
on this promise. As Posner now concedes, economics is not the “reason 
behind the reason of the law.” 

Hence, law and economics scholars continue to believe that economic 
analysis is instrumental, adaptive, and functional. The jurisprudence of 
law and economics now associates itself with a version of legal pragma- 
tism that clings to the belief in a flexible, intuitive understanding of law. 
However, it remains committed to the belief that practical reason can do 
what economic analysis has not been capable of doing—that is, locate 
the authority and autonomy of law. The law and economics movement 
has thus shifted away from deterministic scientific-like analysis to a more 
indeterminate, ambivalent stance defined in part by postmodern trends 
in the academy. 


6. Critical Legal Studies 


While law and economics attracted the attention of legal scholars, a 
distinct movement in legal studies established itself as a major critic of 
both traditional and law and economics scholarship. This new academic 
movement—critical legal studies (CLS)—surfaced in 1976 when a 
group of legal scholars met at the University of Wisconsin Law School 
and formed a social and professional network called The Conference on 
Critical Legal Studies.’ The diverse intellectual projects of these writers 
established the thematic character of this movement. The intellectual 
component of this movement known as CLS continues to grow and 
expand, despite the fact that there has been considerable opposition to 
CLS ideas in the legal academy. From the outset, CLS has aspired to be 
a social and political movement that links its various intellectual projects 
with the political and social aspirations of its membership.’ It is the 
overtly political message of this movement that has caused some contem- 
porary legal scholars to vehemently reject the intellectual insights of 
CLS scholars. 

CLS seeks “to explore the manner in which legal doctrine and legal 
education and the practices of legal institutions work to buttress and 
support a pervasive system of oppressive, inegalitarian relations.” 3 
While CLS scholarship evinces a richly diverse set of opinions and 
perspectives, CLS scholars (Crits) rediscovered the political critique of 
radical legal realism, and have gone beyond it to show how the domi- 
nant tradition in legal scholarship (as well as the interdisciplinary tradi- 
tion of progressive legal realism) helped to justify an abstract legal 
discourse that ignored the politics of power. CLS “spoke to lawyers and 
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academics in a way that connected theoretical speculation to their daily 
experience [of] the law, rather than merely their abstract curiosity.” * In 
this sense, CLS “offered not merely a theory of law,” but a hopeful self- 
conception of a “politically active, socially responsible [vision] of a 
noble calling.” ° Crits thus sought to move the political criticism of legal 
realism to a new intellectual and political level. 

Commentators have suggested that the intellectual component of CLS 
is difficult to characterize because Crits share only antipathy toward 
traditional views of law and do not advocate a common method or 
approach to legal scholarship. It had been said that “while law and 
economics scholars seem ‘divided by a common methodology’ critical 
legal scholars seem united only in a shared antagonism.” é Critical legal 
studies is characterized as a “negative” or “destructive” movement, one 
that criticizes without offering either a constructive program or specific 
standard of reference for judging.’ One legal educator suggested that 
scholars who share the CLS ideology of “nihilism” have an ethical 
obligation to leave the law schools and seek work elsewhere in the 
academy.’ 

There are also differences of opinion about whether CLS is an authen- 
tic intellectual movement in law. Mark Tushnet, a well-known Crit at 
Georgetown University Law Center, suggested that “critical legal studies 
is less an intellectual movement in law (though it is that too) than it is a 
political location.”? Tushnet doubts whether it makes sense to talk 
about CLS as a “movement” or “school.” !° He concludes that “the 
project of critical legal studies does not have any essential intellectual 
component, which is why [he] cannot readily identify a great deal that is 
common in the intellectual production going under the heading of criti- 
cal legal studies.” 11 He asserts that “[t]here should be nothing surprising 
about this conclusion, [since] ... most CLS authors [believe] that law 
is politics.” 12 

Tushnet doubts that CLS is a “movement” because he finds that 
people, both inside and outside CLS, cannot agree on what CLS is 
about, other than propounding the “law is politics” claim. Tushnet 
characterizes CLS by identifying the various interest groups within CLS: 
“At present one might describe the political location of critical legal 
studies as occupied by certain feminists (‘fem-crits’), certain theorists 
concerned with the role of rule in law (critical race theorists), a group 
influenced by recent developments in literary theory (postmodernists), a 
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group of cultural radicals (multiculturalists), and a group that stresses 
the role of the economic structure in setting the conditions for legal 
decisions (political economists).” 13 

Martha Minow, however, a legal feminist and CLS fellow-traveler at 
Harvard Law School, believes that CLS is more than a political location. 
She argues that the CLS “school is recognizable in its commitment to 
explain both that legal principles and doctrines are open-textured and 
capable of yielding contradictory results, and that legal decisions express 
an internal dynamic of legal culture contingent on historical preferences 
for selected assumptions and values.” !4 Minow identified four “activi- 
ties” in which CLS scholars were known to engage in the early 1980s: 
(1) “The critical scholar seeks to demonstrate the indeterminacy of legal 
doctrine: any given set of legal principles can be used to yield competing 
or contradictory results”; +> (2) “[t]he critical scholar engages in histori- 
cal, socioeconomic analysis to identify how particular interest groups, 
social classes, or entrenched economic institutions benefit from legal 
decisions despite the indeterminacy of the legal doctrines”; 16 (3) “the 
critical scholar tries to expose how legal analysis and legal culture mysti- 
fies outsiders and legitimates its results”;!” and (4) “the critical school 
may elucidate new or previously disfavored social visions and argue for 
their realization in legal or political practice in part by making them part 
of legal discourse.” 18 

The “four activities” depicted by Minow contain implications drawn 
from the different projects of various critical legal scholars and establish 
the eclectic intellectual projects of CLS. CLS scholars following Duncan 
Kennedy’s notion of a “fundamental contradiction” !? seek to demon- 
strate the “indeterminacy” of legal doctrine by describing in minute 
detail how various legal doctrines rotate around contradictory values or 
opposing polarities such as objective/subjective and public/private. 
Other critical legal scholars moved beyond legal doctrine to critique the 
liberal theory of the state, upon which modern legal theory is said 
to rest. Roberto M. Unger’s 1975 book KNOWLEDGE AND Po.itics?° 
demonstrated how liberal theory masked subjective and political choices 
by portraying knowledge and truth as separate essences distinct from 
politics, passion, and subjective desire. In describing how legal rights 
favor particular interest groups or “mystify” their results, other critical 
legal scholars developed critiques based on psychoanalytic and ideologi- 
cal concepts to explain legal legitimation and hegemony.”! Still others 
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sought to develop a new historiography to describe how American legal 
history can be understood as a “winner’s story,” where a long-term 
political tradition (liberalism) displaced other traditions (civic republi- 
canism),”? and how law developed to serve the needs of American corpo- 
rate enterprise and industrialization.”° 

On the other hand, because critical legal studies is such an unstable 
and diverse movement (and because the criticism of law advanced by its 
members is socially, politically, and intellectually unstable), CLS ends up 
meaning different things to many people. In attempting to define the 
intellectual core of CLS thought, authors are thus faced with the same 
predicament peculiar to postmodernism. They both seem to be moving 
targets that are difficult to hit. Part of the problem in explaining CLS is 
that Crits practice a form of legal criticism that resists a stabilized 
identity or definition. Indeed, Crits practice a “chameleon-like” form of 
criticism that exhibits different manifestations which frequently conflict 
in practice. Thus, while Duncan Kennedy announces that law is hope- 
lessly embroiled in a fundamental contradiction, he has resisted argu- 
ments that establish the fundamental contradictions as the next new 
category for legal criticism. Like postmodernists, Crits problematize the 
very form, the very discourse they use in advancing their own announce- 
ments about law. They recognize and embrace the predicaments and 
paradoxes of their texts and discourse. 

Tushnet is therefore correct in concluding that there is no single 
method or epistemology that describes critical legal studies. But this does 
not mean that CLS is not a “movement” or “school” of jurisprudential 
thought. As an intellectual movement, distinguished from the political 
location described- by Tushnet, CLS represents a rich, albeit diverse, set 
of views and theoretical approaches for understanding the nature of law 
and adjudication in the modern era. Critical legal studies offers a distinc- 
tive and progressive form of jurisprudence developed from eclectic intel- 
lectual sources. The writing of this movement is “critical” because it is 
consciously associated with the counterculture and new-left politics of 
the 1960s. The critical legal studies movement has advanced its intellec- 
tual projects by rediscovering the political potential of a political critique 
of law presented by the radical strand of legal realism, which remained 
dormant after the 1930s. CLS is distinctive in that it purports to link 
radical realism to left-wing legal radicalism. The contours of CLS juris- 
prudence developed in stages, involving different generations of CLS 
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scholarship—an early modernistic generation and a late postmodern 
generation. 


Early Critical Legal Studies Scholarship 


CLS scholarship from the mid 1970s to the early 1980s focused on 
demonstrating the indeterminacy of legal doctrine. The CLS indetermi- 
nacy critique was premised on the legal realist insight that various 
substantive categories of law consisted of principles and counterprinci- 
ples, rules and exceptions, policies and counterpolicies that were resis- 
tant to attempts to reach determinate resolution. Following the radical 
strand of legal realist thought, Crits argued that there are no foundations 
for grounding otherwise indeterminate law because law and its doctrines 
were philosophically committed to contradictory norms and policies. 
For Crits, the argumentative structures of law established the link be- 
tween the legal consciousness of lawyers, judges, and scholars and their 
liberal ideology and practices. 

In the late 1970s and early 1980s, CLS scholars developed and 
“pushed to the limit” the strand of legal realist thought that pursued a 
deconstructive type of legal criticism. This approach rejected the idea 
that law consists of a coherent body of principles and policies that 
inform and rationalize fundamentally shared values. CLS scholars en- 
riched the deconstructive analytic of the legal realists by drawing from 
the critiques of continental philosphers and new-left thinkers who were 
then revolting against modernist dogma. The goal of CLS scholars was 
to reveal how law justified domination and privilege through an abstract 
professional discourse, which claimed neutrality in process and outcome. 

Initially, CLS scholars asserted that law is “rational” or “objective” 
only because it appears to conform to a particular liberal political ideol- 
ogy. They claim that this ideology sought to justify and explain race, 
class, and gender disadvantage and privilege as the logical consequences 
of rational private choice. CLS scholars viewed legal doctrine as a series 
of ideological constructs that supported existing social arrangements by 
convincing legal actors and ordinary citizens that the legal and social 
systems were inevitable and basically fair. Critical legal analysts argued 
that there is no politically neutral, coherent way to talk about law 
because law’s internal logic depends on fundamentally contradictory 
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concepts and principles. Moreover, Crits claim that the worldview of 
modern legal thinkers either ignores or diminishes the reality of race, 
class, and gender differences. In other words, CLS practitioners analyzed 
law as a political ideology that has operated to re-create and legitimate 
American society in accordance with the political philosophy of liber- 
alism. | 

The CLS indeterminacy thesis opened the way for a form of opposi- 
tional scholarship known as trashing.** The idea was to demonstrate the 
indeterminacy and incoherence of liberal legal thought by “trashing” the 
doctrinal categories lawyers, judges, and legal scholars relied on in their 
work. Early CLS work developed various explanations of the indetermi- 
nacy embedded within mainstream conceptions of law. The goal was to 
“unpack” legal doctrine to expose its internal inconsistencies and reveal 
the paradoxical worldviews imbedded within the doctrine. After 
exposing the indeterminacy of legal doctrine, CLS scholars would exam- 
ine the political choices justified by the doctrine. 

Duncan Kennedy’s early scholarship on private law portrayed the 
doctrinal categories of the common law as a set of tensions and opposi- 
tions structured by a fundamental contradiction posed by the pervasive 
conflict between the individual and the group, the self and the other.” 
Unger’s KNOWLEDGE AND POLITICS attempted to show how liberal the- 
ory was plagued by an ideology that denied the contradiction inherent in 
liberalism’s emphasis on individual autonomy and its fear of community. 
Unger argued, with considerable force, that the contradictory values of 
autonomy and community were basic human values necessary for the 
coherence of liberal legal thought. Both Kennedy and Unger demon- 
strated that the coherence of liberal legal thought rested on the question- 
able belief that there are essential meanings to words such as “neutral,” 
“objective,” or “free will.” 2° Peter Gabel’s work on reification in legal 
reasoning demonstrated how this form of essentialism became like a 
religion held together by clusters of belief reproduced in doctrinal for- 
mula.*” He described how the structure of legal authority influences the 
smallest, most routine, and ordinary interactions of social life. 

CLS criticism attempted to push traditional legal scholarship from the 
“dry world” of doctrine and abstract theory to an examination of popu- 
lar culture and the experiences of daily life. Social behavior became a 
relevant source for examining the politics of law. Liberal legal scholars 
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attempted to defend liberal legal thought by offering new forms of 
interpretive theory that located law’s objectivity in interpretive practices 
based on culturally shared values and meanings.*® Crits responded to 
these efforts by showing how the “indeterminacy critique” applied to 
culture as well as language, that the fundamental contradiction existed 
everywhere—in art, literature, music, language, culture, and virtually 
every field of law. 

The intellectual projects of CLS were also based on the view that 
practice informed theory. Progressive legal theory was said to emerge 
from progressive political practice. CLS thus focused on the “doing” 
rather than just the “theorizing.” Crits became politically active at the 
law schools, advancing proposals for curriculum reform supporting clin- 
ical modes of instruction, and arguing for more diversity in hiring, 
promotion, and tenure.*? The CLS critique of liberal legal education was 
popularized by Duncan Kennedy’s “little red book,” LEGAL EDUCATION 
AND THE REPRODUCTION OF HIERARCHY: A POLEMIC AGAINST THE 
SYSTEM,” an underground CLS publication intended to be the activist’s 
guide for resisting structures of illegitimate hierarchy at law schools. 
The rapidly expanding CLS movement gained considerable momentum 
during the 1980s because many scholars were already disillusioned with 
Langdellian pedagogy and the banality of traditional legal studies. Intel- 
lectual outrage at the rigidity of conventional legal thought was as much 
a driving force as CLS politics. 

Another example of CLS practice involved counterhegemonic legal 
conferences and annual summer camps for law professors and students. 
Crits made their presence known at the annual conventions of the Asso- 
ciation of American Law Schools (AALS), the professional and quasi- 
political organization representing law schools and law professors. At 
the 1993 AALS convention, for example, CLS members organized a 
picket line of law professors in support of hotel and service employees 
who were on strike at one of the convention hotels.*! At the conclusion 
of a plenary session of the conference, approximately one hundred law 
professors joined a smaller ad hoc group of CLS organizers to march on 
the picket line in solidarity with striking hotel employees. At the same 
time, CLS organizers asked the governing body of the AALS to adopt a 
policy to support worker rights and the policies of federal labor law.°* 
For Crits, intellectual debates about the legal profession could not be 
divorced from the actual social practice occurring outside the convention 
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hall doors. A central political goal of CLS is thus aimed at stimulating a 
more active social consciousness within the legal profession generally. 

CLS scholars’ descriptions of the legal system attempted to demon- 
strate how the forms of professional law practice reflect and “create a 
political culture that can persuade people to accept both the legitimacy 
and the inevitability of the existing hierarchical arrangement.” °° Peter 
Gabel and Paul Harris argued, for example, that the judicial function is 
“heavily laden with ritual and authoritarian symbolism” that “signifies 
to people that those in power deserve to be there by virtue of their 
majesty and vast learning.” %4 They maintained that when “[t]aken as a 
whole, this display of legal symbolism lays the deep psychological foun- 
dation for a political culture that substitutes identification with authority 
for real democratic participation and that substitutes fantasies of patri- 
otic community for an actual community founded upon love and mutual 
respect.” 3 The “conservative power of legal thought is not to be found 
in legal outcomes which resolve conflicts in favor of dominant groups, 
but in the reification of the very categories through which the nature of 
social conflict is defined.” 36 

Early CLS scholarship was initially devoted to showing how tradi- 
tional modes of legal analysis reflected the phenomenological experience 
of living within a society that values autonomy, but yearns for commu- 
nity; glorifies reason, but longs for passion. Hence, while traditional 
legal scholars offered a new technocratic discourse to legitimate the 
universal perspective of mainstream legal thought, CLS scholars inter- 
jected a new phenomenological discourse of political critique. Liberal 
legalism, the label CLS attaches to mainstream law and legal scholar- 
ship, denied the values of community and human connection by a uni- 
versal perspective that emphasized the importance of only certain val- 
ues—the values of autonomy and individual self-interest. 

The early CLS view of law assumed that the preferences of legal 
actors were shaped by the ruling orthodoxy. CLS scholars asserted that 
“[l]ike religion in previous historical periods, the law becomes an object 
of belief which shapes popular consciousness toward a passive acquies- 
cence or obedience to the status quo.”°*” CLS scholars purported to 
show how the dominant discourse in law obstructed the realization of 
democratic ideals. CLS scholars sought to reveal how a commitment to 
the ideals of law would require more, not less, discussion about how 
people can learn to actually realize the ideals of a participatory demo- 
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cratic society. Hence, a popular CLS slogan during the early 1980s was 
“law is politics.” 

Critical legal thinkers advanced constructive proposals for legal edu- 
cation. They argued that lawyers must be trained to deemphasize their 
role as technical experts by understanding the moral and political conse- 
quences of the work they perform. William Simon, for example, argued 
that lawyers must represent clients to advance the clients’ interests and 
values, instead of the lawyer’s interests.38 Simon’s goal was to reconcep- 
tualize the attorney’s facilitating role in the creation of nonhierarchical 
communities of interests. Instead of asserting their expertise as a func- 
tion of hierarchical power, lawyers would empower those who are dis- 
empowered by the cultural and intellectual hierarchies of the legal 
system. 

CLS perspectives on judging reflected the way critical scholars viewed 
the law. In his essay on the critical phenomenology of judging,?? Duncan 
Kennedy described the experience of a judge struggling to reach a spe- 
cific outcome in the context of choosing between competing conceptions 
of law. He argued that the “experience” of judging “is a kind of work 
with a purpose, and here the purpose is to make the case come out the 
way [the judge thinks] justice tells [him] it ought to [come out], in spite 
of what seems at first as the resistance or opposition of the ‘law.’ ” 4 
Kennedy offered a phenomenological description of the reasoning pro- 
cess judges use in creating legal justifications for decisions they make 
based on precedent, policy, and social and historical arguments. From 
the perspective of his hypothetical judge, Kennedy imagined how judges 
are constrained by the “felt objectivity” of “applying the relevant rules,” 
and yet are pulled by the contingent experience of arbitrariness in the 
process of selecting outcomes.*! This critical view of jurisprudence sees 
adjudication as a process for objectifying and rationalizing the felt- 
experience of rule indeterminacy. 

During the early 1980s, the intellectual projects of CLS scholars 
advanced a structuralist methodology for analyzing law and legal doc- 
trine. The structuralist approach depicted law as resting upon an under- 
lying structure of meaning, which is neither objective nor fixed but 
rather dependent on the relationship law shares with the dominant 
cultural and social patterns of society. CLS scholars set aside questions 
concerning law’s origin, consequence, and meaning, and focused instead 
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on the recurring rhetorical structures of legal texts and legal arguments. 
The goal was to connect the theoretical explanations of law found in 
legal texts with the daily experiences in order to show how law failed to 
deal with social problems. CLS structural analysis of law attempted to 
show how legal doctrine created a system of “signs” that signified the 
meaning of law. This work led to the development of legal semiotics.** 

Duncan Kennedy’s article The Structure of Blackstone’s Commenta- 
ries, for example, employed the method of structural anthropology 
found in the work of the French anthropologist Claude Lévi-Strauss. 
Kennedy demonstrated how common-law doctrinal categories (such as 
Contract, Property, and Tort) attempted, unsuccessfully, to mediate a 
fundamental contradiction between self and others. By studying the 
“twists and turns” of various arguments used by judges and lawyers at 
early common law to mediate this fundamental contradiction, Kennedy 
offered an explanation of how legal doctrine actually works in practice 
to legitimate existing social practices. He claimed that the more sophisti- 
cated a person became in the law, the more likely he or she would 
understand that all issues within any particular doctrinal field are re- 
duced to a single dilemma or fundamental contradiction between the self 
and others, the individual and the collective. Kennedy argued that this 
fundamental contradiction between “self” and “other” permeated a 
wide range of legal materials. 

Early 1980s CLS scholarship typically claimed that a given legal 
doctrine was hopelessly trapped between two opposed values such as 
individuality/community, subjective/objective, public/private. The goal 
of such work was to illustrate how legal doctrine, as a manifestation of 
the ideology of liberalism, contributed to an unjust, hierarchical social 
structure. CLS scholars also attempted to demonstrate that legal doctrine 
was not inevitable, but contingent. In this sense, early CLS scholarship 
was linked to but not completely aligned with the Frankfurt School of 
Critical Theory,** which emphasized the roles of ideology, legitimation, 
and mystification in justifying the power of the state. The Frankfurt 
School attempted to explain how law was an “ideology” that operated 
to the overall advantage of those classes in society that make up the 
ruling elite. The purpose of such work was to reveal what was “under 
the doctrine” of the law; a picture of the underlying ideology that law 
reflects. CLS scholars employed ideas and concepts associated with the 
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Frankfurt School of Critical Theory, but rejected the Frankfurt School’s 
attempt to construct an empirically informed theory of moral and politi- 
cal truth. 

And, yet the commitment to a structuralist and ideological account of 
law created a dilemma for CLS scholars. In their early work, as critical 
legal scholars seemed to say, there was a “true” and “essential deep 
structure” to the law.*> As James Boyle explained: “[T]he structuralist 
method put critical legal theorists oddly close to classical doctrinalists 
such as Samuel Williston. ... In both the high formalism of Williston 
and the high radicalism of critical legal thought, connections are made 
between very abstract political concepts and very concrete fragments of 
legal doctrine.” *¢ Classical doctrinal scholars found the “true, essential” 
structure of the law in the natural, objective categories of the common 
law. Crits in the early 1980s found the “true, essential” structure of 
legal doctrine in the fundamental contradiction between self and others. 
This rendered CLS work subject to the critique of false essences.*” Thus, 
Boyle, a second-generation CLS scholar, noted how “the high formalism 
of the 1880s and [the CLS] structuralist analysis from the 1980s [had 
uncomfortable] similarities. Both present a privileged abstraction from a 
large amount of information. Both say, in other words, ‘this is the true, 
the essential deep structure.’ ” *° 


Second-Generation Critical Legal Studies Scholarship 


By the mid-1980s, a number of important CLS articles applied postmod- 
ern critiques of deconstruction to legal doctrines and cases.*? Their 
goal was to demonstrate how every legal interpretation of legal texts 
“privileged” one meaning over other possible meanings. Instead of ar- 
guing, as Duncan Kennedy did in The Structure of Blackstone’s Com- 
mentaries, that “all issues within a doctrinal field reduce to a single 
dilemma (or fundamental contradiction),” °° CLS deconstructionists as- 
serted that fundamental contradictions are essential impossibilities be- 
cause they take for granted that a heirarchy of meanings exists to sup- 
port stable interpretations of legal doctrine. Deconstructionists argue 
that all hierarchies in legal thought, even those proclaiming the existence 
of a fundamental contradiction, can be undermined and reversed by a 
deconstructive reading. 
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CLS deconstructionalists revealed how the privileging process of legal 
hierarchies can be reversed by inverting the hierarchy of legal doctrine 
or case law. Deconstructive practices in CLS legal criticism have conse- 
quently sought to liberate the reader from the author’s text. Advancing 
a political deconstruction thesis, Crits attempted to show how legal 
meaning about the world comes from interpreting subject which is itself 
constituted by an external social and cultural environment. The decon- 
struction of legal concepts is said to help inform the underlying social 
vision legal doctrine supports and justifies in the law’s analysis of con- 
crete problems. As Jack Balkin explained: “[T]he deconstructor decons- 
tructs ideologies, which are manifested in particular legal doctrines. By 
challenging what is ‘given,’ deconstruction affirms the infinite possibili- 
ties of human existence. By contesting ‘necessity,’ deconstruction dis- 
solves the ideological encrustations of our thought.” >! 

Deconstruction, as applied to law, is an interpretive practice of trans- 
lation that seeks to bring out the complexity and imprecision of legal 
texts.? Deconstruction is a poststructuralist technique of analysis be- 
cause it is used by practitioners to defeat the belief in foundational 
structures or concepts. Deconstructionalists claim that interpretation, or 
what they call “translation,” can never fully capture the meaning of the 
original. In its simplest form, the deconstructive practice involves the 
identification of a hierarchy of opposing values and an attempt to reverse 
the hierarchy. Jacques Derrida’s favorite example is the Western bias 
favoring speech over writing.’ Derrida argued that speech is a special 
type of writing, and that the hierarchy of speech could be reversed by a 
translation that viewed speech as a form of writing. Derrida’s translation 
of Plato’s arguments in favor of speech, for example, revealed how 
speech was a form of writing inscribed within the mind or soul of the 
listener or reader. Derrida argued that because speech or oral discourse 
is a special type of writing, the Western bias in favor of speech rests 
upon an essential impossibility. Derrida calls his project a grammatology 
for investigating the biases of Western thought.°* 

Derrida explained that Western philosophy was structured by a sys- 
tem of similar hierarchies that prevent the reader from realizing the 
existence of alternative conceptions and interpretations. Derrida argued 
that this privileging process of conceptual hierarchies was not an acci- 
dent, but was reflective of a more general tendency of Western thought 


118 Critical Legal Studies 


to ground or foundationalize preferred conceptions and interpretations 
of phenomena. Derrida called this inherent bias the logocentric bias of 
Western thought.°> Logocentric bias refers to the way hierarchies in 
analytical conceptual thought favor or privilege one idea over another. 
Derrida’s strategy was to expose this bias through his form of translation 
of “texts.” His reverse-the-hierarchy translation of the text is what is 
known as deconstruction. The goal of Derrida’s analysis was not to 
establish a new conceptual hierarchy, but rather to investigate what 
happens when the “common sense” understanding is reversed. Decon- 
struction is thus a form of criticism that attempts to defeat foundational 
claims of conceptual knowledge. 

Derrida described this critique the “logic of the supplement” or the 
“dangerous supplement.” °° Common sense suggests that the “presence” 
of some preferred or privileged concept is parasitic or dependent on its 
opposite. Binary oppositions such as speech/writing, objective/subjective, 
public/private, reason/passion are based on the logic of this “dangerous 
supplement” because one concept of the binary relation relates to the 
other, even while it also is in opposition to the other. One goal of 
deconstruction is to show how the privileging of one concept over 
another—what Derrida called “logocentrism”*’ (a word that signified 
to Derrida the privileging of speech over writing, for example)—can be 
reversed. The overall purpose of such work is to show how every “text” 
(a metaphor for reality) can be translated as a form of writing supple- 
mented by a language of signs. “The World as we know it is only 
a world of representations, and representations of representations, ad 
infinitum.” 38 Deconstruction thus reveals that “there is nothing outside 
the text.” °? Derrida wants to show how the hierarchies of the “text,” 
which are frequently taken for granted, are essentially impossible to use 
for justifying foundational claims of knowledge. 

Gerald E. Frug’s 1984 article, The Ideology of Bureaucracy in Ameri- 
can Law,® relied on Derrida’s notion of a “dangerous supplement” to 
explain how legal doctrines relevant to corporate and administrative law 
have relied upon a set of conceptual hierarchies to “assuage the long- 
standing fear that bureaucracy is a form of human domination.” °! 
According to Frug, administrative and corporate law can be viewed as 
stories designed to tell listeners that the dangers of bureaucratic power 
can be managed and controlled through law. These legal stories embed- 
ded within legal doctrine are said to “share a common structure, they 
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attempt to define, distinguish, and render mutually compatible the sub- 
jective and objective aspects of life.” 6 Bureaucratic power is thought to 
be “constrained by some kind of objectivity—‘neutrality’ and ‘pursuit 
of a common purpose’ are examples.” © On the other hand, the concerns 
of personal freedom and self-expression have led to the development of 
bureaucratic doctrines that attempt “to make bureaucracy consistent 
with subjectivity—with the values of individuality associated with the 
unique desires that distinguish each person from others in the world.” 64 

For Frug, legal doctrines regulating bureaucratic power in administra- 
tive and corporate law attempt to distinguish and render compatible the 
subjective and objective aspects of organizational life. He views this goal 
as impossible, because “no line between subjectivity and objectivity can 
ever be drawn.” © The reason is that relationships between objective and 
subjective realms of doctrine are defined by a “dangerous supplement.” 
Neither the object without subject, nor subject without the object seems 
possible, because the use of one term always seems to imply the existence 
of the other.® Frug thus concluded that “every attempt to separate 
objectivity and subjectivity in bureaucratic thought has instead resulted 
in a relentless intermixing of them. This intermixing—this insertion of 
subjectivity and objectivity into their antithesis as dangerous supple- 
ments—has actually been brought about by the very people who sought 
to prevent it.” ©” 

Frug’s deconstruction of corporate and administrative law doctrine is 
not designed to propose a new improved method for combining subjec- 
tive and objective categories, nor does he suggest that one category 
should be favored over the other.ć8 Instead, he argues that lawyers and 
judges should simply “abandon the attempt to understand the world in 
terms of the subjective/objective dichotomy; [they] should [instead] deal 
with the problems of human association in other ways.” ©? Frug’s point 
is that the subjective/objective dichotomy, “like so many categories 
through which we experience the world, is a human creation and not a 
reflection of what the world ‘is really like.’ ”’° Legal doctrines reflect 
and regulate social life, but the doctrines themselves are not real or 
objective representations of the world. 

Frug’s deconstruction of legal doctrine sought to reveal how im- 
portant human values and possibilities were overlooked or forgotten in 
the privileging of particular legal ideas about objectivity and subjectivity. 
Viewed this way, deconstruction in CLS scholarship was neither nihilis- 
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tic nor self-defeating. As Jack M. Balkin explained: “[B]y recalling the 
elements of human life relegated to the margin in a given social theory, 
deconstructive readings challenge us to remake the dominant concep- 
tions of our society.” 7”! Thus, Frug employs a deconstruction strategy 
to encourage alternative ways to control the power of bureaucratic 
organizations. He claims that the “alternative to ‘foundations’ is not 
‘chaos’ but the joint reconstruction of social life. . . . Acting together, we 
could begin to disassemble the structure of bureaucratic organizations— 
not all at once, but piece by piece. In their place we could substitute 
forms of human relationship that better reflect our aspirations for hu- 
man development and equality.” 72 

Frug’s analysis of administrative and corporate law differs from the 
forms of analyses typically advanced by the first generation of Crits, 
because he rejects the false essence of a fundamental contradiction. 
Instead, he revealed how both determinate and indeterminate claims 
about law were possible in the various doctrinal fields he investigated. 
Frug’s deconstruction practice in The Ideology of Bureaucracy in Ameri- 
can Law presents a postmodern strategy that works to undermine deter- 
ministic and indeterministic knowledge claims in the law. Structuralism 
is a modern rather than postmodern strategy because all structuralist 
accounts of theory assert the existence of a true, real structure. Structur- 
alists claim that the underlying structures of knowledge (the symbolic 
categories, theories, and myths) are the real, objective source of meaning 
and reality. As a postmodern strategy, deconstruction rejects the essen- 
tialism of the structuralist’s accounts of law by reversing the hierarchies 
embedded within structural analysis. 

Second-generation CLS scholars also employed a social construction 
thesis in their work to destabilize modern legal scholars’ claims of neu- 
trality and objectivity. The social construction thesis posits that law both 
affects and is constituted by values, norms, practices, and fads of the 
larger culture it attempts to regulate. Law is thus said to be a social 
construction. For example, Gary Peller uses deconstructive strategies in 
his article, The Metaphysics of American Law.” Peller showed how 
nineteenth-century liberty of contract doctrines of constitutional law 
depended on legal constructions of a realm of knowledge separate from 
superstition or a faculty of reason separate from passion. Peller ex- 
plained how the Supreme Court’s due process analysis viewed govern- 
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ment intervention as necessarily peripheral to the preserving of the “pri- 
vate” choices of individuals.” The privileging of subjective and private 
choices was essential to the “historical myth” of the original social 
contract, where the government or public sphere was assumed to be 
created by a group of atomized, free, and autonomous wills.”> Peller 
argued that this historical myth provided the grounding of liberty of 
contract doctrine during the nineteenth century. 

Peller argued that the jurisprudence of the liberty of contract era, 
underlying Supreme Court opinions such as Lochner v. New York,’® 
was dependent on the public/private dichotomy as a primary representa- 
tional construct.’”” The public/private dichotomy divided the legal doc- 
trine into two mutually exclusive spheres, with the government confined 
to regulating that which fell within the public, as opposed to the private 
sphere.’® The private and public spheres were defined against each other 
in terms of the presence or absence of free will.’? Because the private 
sphere was comprised of autonomous individual subjects freely entering 
into relationships with one another, the government was not authorized 
to intercede on behalf of private parties in the absence of evidence of 
coercion or duress.*° 

Peller demonstrated how the public/private dichotomy in the Supreme 
Court’s liberty of contract doctrine was socially constructed. The public/ 
private dichotomy and its attendant manifestations of private rights 
were assumed to be self-evident, when in fact they were actually judicial 
or “public” creations. Peller argues that there is no objective reference 
point autonomous from culture and politics to enable modern legal 
scholars to distinguish truth from ideology, fact from opinion, or repre- 
sentation from interpretation. For Peller, however, social construction 
helps to remind us that our rational vision of law functions like a text; 
legal meaning is not based on human nature as it really is, but rather on 
an interpretation of human nature, a metaphor, a privileging. 

Deconstruction and social construction practice motivated CLS schol- 
ars to reject essentialist-like claims based on the idea of a fundamental 
contradiction because the very idea of a fundamental contradiction can 
itself be deconstructed. What seems fundamental may be peculiar to a 
particular social construction of legal doctrine. Social phenomena are 
too complex and confusing to be explained by a fundamental contradic- 
tion. Hence, while early CLS scholarship attempted to produce elegant 


122 Critical Legal Studies 


maps of the fault lines along which the fundamental contradictions of 
American law were organized, CLS deconstructionalists argued that 
modern legal theory is merely part of a larger belief system that is too 
complex and flexible to permit any conclusions based on a privileged 
structuralist’s account of legal doctrine. 

Another interesting example highlighting the shift in the scholarly 
practice of CLS is Peter Gabel and Duncan Kennedy’s article, Roll 
Over Beethoven,*! which appeared in a widely read symposium on CLS 
published by the STANFORD Law REVIEW in 1984. It was in this article 
that Duncan Kennedy recanted his own theory of “fundamental contra- 
diction.” What is significant about Roll Over Beethoven, however, is the 
style and manner in which the piece was presented.** Roll Over Beetho- 
ven is not really an article, but rather a self-conscious dialogue between 
“Peter” and “Duncan” on the role of theory in the CLS movement. The 
conversational tone of the article reads like actual dialogue between two 
people intimately engaged in intellectual discourse. The authors explore 
how their own subjective understanding about the law has been consti- 
tuted and shaped by critical legal theory. The authors argue with each 
other about the meaningfulness of their theoretical practices, and they 
reveal to the reader their fears and vulnerabilities in attempting to ad- 
vance progressive ideas about law. In Roll Over Beethoven, the law is 
understood to be a social construction of legal subjects; the authors do 
not hide behind the veil of a relatively autonomous subject (author). In 
this sense, the piece represents a critical counterpoint to the type of 
scholarly dialogue engaged by the Wechslerian generation. 

The political significance of Roll Over Beethoven can be judged by 
the effect it had on its audience. It has been reported that one “well- 
known professor was so upset when Kennedy presented Roll Over Bee- 
thoven at the Columbia Legal Theory Workshop, that he totaled his car 
on the way home.” 8 Another law professor, David Luban of the Uni- 
versity of Maryland School of Law, admitted that his “initial reaction” 
to the piece was that it was a “pile of crap.” 84 These reactions illustrate 
how the second generation of CLS scholarship is now perceived as even 
more radical and dangerous than the first. As Luban acknowledged, Roll 
Over Beethoven begins to change the whole way we think of a scholarly 
article. The piece “keeps working on you after you have set it aside.” 3 
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Late-1980s Critical Legal Studies 


By the late 1980s, CLS provoked heated debate and controversy in the 
legal academy. The phenomenon of CLS trashing was seen by traditional 
legal scholars as an irresponsible tendency to critique for critique’s 
sake.®° Both liberals and conservatives found CLS politically unappeal- 
ing because it offered criticism but no vision for replacing what was 
rejected.°” For some, CLS was merely a form of legal nihilism.88 For 
others, CLS’s “central failing” was the “banal” and “irrelevant” insight 
that the law is but “a mass of contradiction.” 8? 

CLS deconstructionists were tagged as legal nihilists because they 
were understood by modern legal scholars as rejecting the belief in 
shared standards of rationality or shared values.”° Crits are said to be 
nihilists because they accuse liberal scholars of believing in false essences 
and fail to offer anything positive or constructive in the process of 
criticizing modern legal thought.?! Legal moderns assert that Crits 
should first develop a normative vision of the law before they trash the 
normative vision of liberal legalism. The word “nihilist” has thus been 
used to refer to different arguments raised in objection to the deconstruc- 
tionalists or irrationalists. Legal nihilism has become a red flag for 
labeling the negative sensibilities of postmodern practice of second- 
generation CLS scholars. 

For Crits, the fears of legal nihilism are more like a smoke screen to 
cut off debate than a plea for cogency in legal analysis.?? If anything, 
CLS deconstructive practice was highly cogent in its effort to show how 
modern legal doctrine itself failed to support cogent analysis in the law. 
Crits debate among themselves about modern and postmodern strategies 
generally, and they were highly sensitive to the perceived weaknesses of 
deconstruction practice.?* Nihilism-fear (the fear of the abyss resulting 
after radical deconstruction) may well be a manifestation of legal mod- 
ernists’ “Cartesian anxiety.” 74 Nihbilism-fear is an anxiety arising when- 
ever legal criticism fails to support the belief in a fixed foundation for 
legal analysis. It is generated by the legal modernist’s general reaction to 
nonliberal, that is, nontraditional, forms of legal criticism. Crits argue 
that nihilism-fear is a “linguistic marker for a sort of free-floating and 
diffuse orthodox fear of difference, a fear of otherness.” 7° CLS criticism 
is said to be nihilistic because it leads them to resist and ultimately reject 
the normative visions of law and conceptual approaches of liberal legal 
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scholars. What is amazing is that of all the different legal perspectives 
currently in the law, CLS is by far one of the most politically committed 
and optimistic perspectives available. The “nihilism” label attributed 
to CLS scholarship is thus totally inappropriate; Crits exhibited an 
extraordinary degree of belief and political passion in their work. The 
anarchist tendencies of some CLS work do not mean that it was nihilis- 
tic; anarchism is very different from nihilism. And there were very few 
anarchist tendencies within the CLS movement. 

The criticism that CLS insights are “banal” or “irrelevant” fails to 
engage the theoretical insights of CLS criticism. The driving force behind 
the intellectual critiques of CLS developed from an argument that the 
political viewpoints in the law, from liberal to conservative, represent an 
ideology that was characteristic of modern Western thought. CLS politi- 
cal deconstruction practice attempted to unpack the structures of this 
ideology to show how those structures reproduced and reinforced a 
general ideological system based on the belief in false essences. Crits 
argued that the presence of contradiction in legal thought is “banal” 
only if it is assumed that contradiction is natural, organic, or predeter- 
mined. The reproduction of particular argumentative oppositions within 
doctrinal structures of the law, what Crits call “nesting,” are said to give 
the logic of the system the appearance of coherence and closure.” CLS 
scholars argue that the unpacking of doctrinal nesting in the structures 
of legal argument is the first step toward social transformation. Their 
overall goal is to open up space to think and act in order to foster 
political energy for engaging in a more robust opposition at the acad- 
emy —hardly a banal endeavor. 

It is difficult to find anyone in CLS who believes that all law is 
indeterminate; even Duncan Kennedy has renounced the idea of funda- 
mental contradiction.?” One problem was that the fundamental contra- 
diction thesis was leading the movement down the wrong road. Legal 
theorists, opposed to the CLS political agenda, might invoke CLS schol- 
arship as an excuse for gradualism and restraint. Why should we do 
anything about law’s problems if every reform program is founded upon 
a theory of contradictory and indeterminate rights? The main problem 
with the idea of fundamental contradiction was that it promoted the 
type of “philosophical” abstraction in law that CLS was trying to 
avoid.?8 CLS was becoming like a “normal science” and Crits resisted 
the normalization and institutionalization of their movement. Like the 
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law and efficiency thesis of law and economics scholars, CLS prac- 
titioners viewed the fundamental contradiction thesis as merely a begin- 
ning for progressive legal analysis.?? 

The move from the structuralist approaches of the early 1980s to the 
poststructuralism of the late 1980s marked a shift in the politics of the 
social movement known as the Conference on Critical Legal Studies. By 
the mid-1980s, conference activities became diffused and fragmented. 
As the movement expanded, subgroups within CLS emerged, the most 
important being the Fem-Crits and the critical race scholars.'°° Sympo- 
sia were organized around feminism and race theories, and the Confer- 
ence expanded its membership to include other marginalized groups 
within the legal academy seeking progressive alternatives to the tradi- 
tional modes of legal thought. However, the phenomena of “groupism” 
provoked internal challenges and degrees of diversity within the move- 
ment.!°! The splintering of meetings into different groups made it diffi- 
cult for the movement to advance a common position necessary for 
successful progressive strategies. Moreover, fragmentation gave way to 
the formation of new critical intersectional interests between groups, 
resulting in the formation of new subgroups. CLS conferences were 
organized around themes that focused on the importance of promoting 
group identity and group diversity in law and legal education, but frag- 
mentation and diversity made it difficult for CLS to effectively or- 
ganize, 1°? 

By the late 1980s, CLS scholars deemphasized the indeterminacy 
thesis in their work and instead focused on how identity issues, such as 
race, gender, and sexuality, help to construct legal values and practices. 
Second-generation CLS scholars advanced a social construction thesis 
that attempted to reveal how various legal categories were constructed 
by judges and legislatures from their understanding of a universal subject 
as white, male, and middle-class.!°2 This thesis was advanced to under- 
mine claims that categories such as law/culture are natural or essential, 
and to explain how legal meaning reflects and reproduces the ideology 
of the subject. 

CLS scholars now argue that the various left, liberal, and right-wing 
positions on the supposed determinacy or indeterminacy of the law are 
the products of highly contested interpretations based on the belief in an 
autonomous legal subject. A new type of postmodern identity politics 
has surfaced within CLS scholarship, exhibiting a postmodern perspec- 
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tive that focuses attention on the role and responsibility of interpreting 
legal subjects in the reproduction and maintenance of the legitimating 
rhetorical structures of American Legal Thought.'°* Postmodern critical 
legal studies scholars resist all tendencies to locate progressive legal 
criticism in some authoritarian practice, theory, or interpretation. In- 
stead, they argue for a more self-conscious and reflective attitude in 
accepting the limitations and pitfalls of theoretical perspectives. These 
postmodern critics claim that modern legal analysts are prisoners to the 
perspective they bring to law, and that there is no place “outside” that 
perspective from which they can gain an unbiased vantage point for 
political or intellectual analysis, 

The liberating energies of early CLS politics seemed to have dissipated 
by the end of the decade. Several explanations for the recent dispersion 
of CLS energies can be identified. CLS always lacked a central organiza- 
tion, because it has been a type of syndicalist movement that depended 
on individual initiative rather than a top-down governing structure. 
Syndicalism may not be the most efficient structure for sustaining pro- 
gressive movements. An exchange between two well-known Crits, Mark 
Tushnet and Gary Peller, in a recent GEORGETOWN Law JouRNAL,!™ 
illustrates that CLS is also enmeshed in generational conflict between the 
first and second generations of CLS scholars. The mid-198o0s shift in 
CLS methodology to deconstruction and poststructuralist approaches 
alienated a number of older progressive legal thinkers.!°° The domi- 
nance of deconstruction left little room for progressives to argue for 
grand theories of legal reform. Because deconstruction does not postu- 
late a political agenda, some fear that the values of postmodern politics 
will fail to sustain new social movements like CLS.!°” 

However, despite heated opposition, controversy, and well-publicized 
denials of tenure to a handful of well-known legal academics associated 
with CLS,!°% CLS enjoyed considerable visibility and popularity 
throughout the 1980s. There are now a number of legal academics of 
national reputation who publicly identify themselves as Crits. The num- 
ber of Crits and “fellow travelers” (people who have participated in CLS 
events but who would not regard themselves as Crits) has grown, albeit 
at a steadily declining rate in recent years. The fact that the literature 
on critical legal studies shaped the intellectual agenda for legal theory 
throughout the 1980s is evidence of the continuing appeal of CLS.'°? 
Many legal scholars regard CLS as offering valuable insights about the 
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nature of law and adjudication. The continuing influence of CLS, how- 
ever, is mainly felt in the world of legal scholarship. Much of the CLS 
critique remains, to this day, unanswered. It rests in the pages of the law 
reviews, like the works of the legal realists; a critical project ready to be 
taken up by the next generation. 


7. Feminist Legal Theory 


In the late 1970s, a powerful new theory of jurisprudence also emerged 
offering a distinctively feminist perspective on law and adjudication. 
Feminist jurisprudence grew out of the feminist liberation movement 
of the 1960s, as feminists: critiqued law and society from a woman’s 
perspective. There are a number of stereotypes and misconceptions 
about what it means to be a feminist. As Leslie Bender explained: 
“Feminists are portrayed as bra-burners, man-haters, sexists, and castra- 
tors.... We are characterized as bitchy, demanding, aggressive, con- 
frontational, and uncooperative, as well as overly sensitive and hu- 
morless. No wonder many women, particularly many career women, 
struggle to distance themselves from the opprobrium appended to the 
label.” ! 

Certainly more than misinformed stereotypes and offhand generaliza- 
tions are needed to assess the ideas of the feminist movement. There are 
many types of feminists, but all feminists adhere to two basic positions: 
first, that society is shaped and dominated by men and is therefore 
patriarchal; and second, that society subordinates women to men.” Us- 
ing these two basic ideas, feminists have examined American law and 
concluded that it too is patriarchal and gender-prioritized in favor of 
men. Feminists have taken these two positions into their feminist schol- 
arship in developing a feminist-based critique of American law. 

American judges have historically relied on assumptions about gender 
that reflected and reinforced patriarchal values in legal decision making, 
which feminists claim have justified legal forms of gender inequality.° 
Assumptions about women’s roles, in particular the primary responsibil- 
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ity of women for bearing and rearing children, have historically justified 
legal exclusion of women from the public sphere of society.4 These 
assumptions denied women many important political and economic op- 
portunities. At early common law, married women were denied the right 
to own or convey property, to retain their own wages, enter contracts, 
or initiate legal claims.° By challenging such restrictions, and the legal 
assumptions that reinforced gender inequality, advocates of women’s 
rights laid the foundation for the legal feminist movement. Legal femi- 
nists argue that law and culture, not nature, have put women in a 
“private sphere” of domesticity, making women economically dependent 
on men. 

During the 1960s and 1970s, demands for gender equality were 
fueled by women’s increased need for economic independence and equal 
opportunity.° The development of oral contraceptives and the astronom- 
ical increase in the divorce rate meant that a substantial percentage of 
American women were choosing professional careers and independent 
living arrangements.’ The sexual revolution of the 1960s also trans- 
formed rigid sexual stereotypes that previously restricted the personal 
freedom of many women.’ A growing number of women expressed their 
frustrations in consciousness-raising groups and feminist publications. 
What Betty Friedan called “the problem [that] has no name” was gain- 
ing recognition and claiming a name—the feminist movement.” 

In response to these social forces, feminists working in the law devel- 
oped legal strategies designed to protect women from gender inequality 
reinforced through the law. The early focus of such work was to give 
greater recognition to the cause of women’s rights: to expand reproduc- 
tive freedom, to eliminate sex-based discrimination in employment, edu- 
cation, family, and other contexts, and to deter sexual abuse generally. 
In doing so, women’s rights advocates developed feminist legal theories 
to “challenge unequal opportunities and the ideology that had legiti- 
mated them.” !° The feminist legal theory movement emerged from the 
development of a women-based theory of law. 

The first published use of the phrase “feminist jurisprudence” oc- 
curred in 1978 when Professor Ann Scales published an article called 
Toward a Feminist Jurisprudence.'' Feminist legal theory is diverse, and 
anything but monolithic. Many feminists believe that it is difficult to 
generalize about feminist jurisprudence.'* It is, however, possible to 
understand feminist legal theory as a reaction to the jurisprudence of 
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modern legal scholars (primarily male scholars) who tend to see law as a 
process for interpreting and perpetuating a universal, gender-neutral 
public morality.!> Feminist legal scholars, despite their differences, ap- 
pear united in claiming that “masculine” jurisprudence of “all stripes” 
fails to acknowledge, let alone respond to, the interests, values, fears, 
and harms experienced by women.!* The jurisprudence of this move- 
ment is unique to the law—it challenges traditional attitudes and beliefs 
about gender, which are said to be basic to professional legal discourse. 
Yet feminists are deeply divided by sharp differences in method, ap- 
proach, and perspective. 

During much of the 1970s and 1980s, for example, feminists argued 
about whether women should be legally treated the same as men or 
different from men. Considerable intellectual energy and ink were de- 
voted to this “sameness/difference” or “equal treatment/special treat- 
ment” debate. Employing phrases like “the equality trap,” some legal 
feminists argued that the inequality of women in the law was the result 
of the romantic paternalism of men who accorded women different 
legal treatment. Feminists thus argued that women should seek formal 
equality with men by eliminating gender-based rules that treat women 
differently. Others argued that because women are different from men, 
women should sometimes be accorded “more than equal treatment.” +5 

The “sameness/difference” debate placed legal feminists within a 
“double bind” created by “the old dream of symmetry” +6 which histori- 
cally required women to prove that they were like men. The double bind 
was that women could claim legal protection only by comparing their 
experiences to the universal experiences of men. Since neither “equal” 
nor “special” treatment effectively erodes male-oriented gender hierar- 
chy, the sameness/difference debate functioned to encourage women to 
meet the male norms, without questioning why the masculine norms set 
the benchmark for equality analysis.'” 

In response to the dilemma of the sameness/difference debate, femi- 
nists sought to develop a distinctive feminist jurisprudence “built upon 
feminist insights into women’s true nature, rather than upon masculine 
insights into ‘human nature.’ ” 18 Some believe, however, that a feminist 
jurisprudence is a “political impossibility” as long as it fails to incorpo- 
rate the feminist method of taking women’s humanity seriously.’? If 
there is a “feminist method” to be described, it is the “method of 
consciousness raising—personal reporting of experience in [a] commu- 
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nal setting to explore what has not been said.” 2° The methodology of 
consciousness-raising has caused feminists to rely on experiential dis- 
course in their legal criticism to validate the experiences of women. 
Feminists claim that the “evidence” in support of their theory is based 
on proof that is “experientially felt and material based.”7! As feminist 
legal theorist Ann Scales explained, “Feminist method proceeds through 
consciousness raising.” 2” The idea of consciousness raising establishes 
the epistemological framework feminists use to express and validate the 
experiences of women, and to expose how the content of those experi- 
ences has been invalidated in the law. 

As part of their consciousness critique, some feminists have developed 
a hedonic jurisprudence that speaks directly to the “oppressed, domi- 
nated and devalued” experiences of women.” These feminist theorists 
use experientially based narratives and stories of personal experiences, 
from rape to spousal battery, to advance substantive messages about 
hedonic values of women in order to explain how women experience 
gender inequality and sexual abuse.** Hedonic feminists do more than 
just describe and imagine what it is like to be oppressed—they report 
actual experiences. They emphasize that their method is aimed at ex- 
plaining “attributes historically linked to women.” > The objective of 
such work is to explain how the law subordinates women. The experien- 
tial point of view is used to discover women’s authentic sexuality and 
the reality of their condition. Following Michel Foucault’s critical insight 
that “power comes from everywhere,” 7° legal feminists argue that the 
power of patriarchy is “everywhere.” 

Feminist legal discourse challenges the various ways in which modern 
legal discourse favors masculine ways of knowing.”’” Feminists contend 
that modern modes of jurisprudence are masculine in character, and that 
the way to challenge the dominance of masculine jurisprudence is to 
develop an alternative hedonic jurisprudence based on women’s experi- 
ence. Feminist legal theorists use narratives based on personal experi- 
ences to present alternative ways for understanding why women’s inter- 
ests and ways of knowing are ignored by modern discourse, and why 
they “should occupy a respected, or in some cases a privileged position, 
in [legal] analysis and argumentation.” 78 As Kathryn Abrams explained: 
“Most feminist narrative scholars start from a few shared premises: a 
preference for particularity of description, a belief that describing events 
or activities ‘from the inside’—that is, from the perspective of a person 
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going through them—convey[s] a unique vividness of detail that can 
be instructive to [legal] decisionmakers.”*? By acting on their feminist 
premises, feminists seek to provoke a jurisprudential debate about the 
gender of law.°° The goal is to challenge dominant legal categories and 
theories, to capture and report on the complexity of gender oppression, 
and offer new substantive proposals for law reform.*! 

In offering an alternative feminist jurisprudence, feminists have de- 
bated questions about “method, knowledge, and critique.” 3% These 
questions challenged a number of core assumptions dealing with the 
nature of truth, justification, knowledge, and normativity that define the 
various projects of seemingly modern jurisprudence. By challenging the 
modernist stance on these topics, feminist legal theory positioned itself 
as an oppositional movement that questioned the modes, manners, and 
methods of modern jurisprudence. From the feminist perspective, the 
legal tradition of modern jurisprudence had an inevitable historical re- 
cord of unearned gender privilege.’ 

The feminist legal movement can be viewed as a reaction to legal 
modernism. Feminists view the twin goals of legal modernity —scientific 
objectivity and instrumental rationality **— as the legitimating props of 
male dominance. Feminists claim to have discerned a “sense of the 
historical connection between rationalist ideals and the belief in a hierar- 
chical opposition of ‘mind’ and ‘nature’ which has equated human free- 
dom with an objective and universal male perspective.” 3 They struggle 
against the legal modernists’ ideas of rationality, objectivity, and the 
universal concept of self. Contextuality, subjectivism, and difference 
have become feminist methods used to challenge modernist assumptions 
about knowledge, language, and the nature of criticism. 

Feminist legal thinkers question legal moderns’ belief in foundational 
legal methods for discovering knowledge about law. Feminists empha- 
size the importance of telling different stories in the law to create new 
legal understandings about women. As Robin West, a feminist legal 
scholar at Georgetown Law Center, put it: “We need to flood the 
market with our own stories until we get one simple point across: men’s 
narrative story and phenomenological description of law is not women’s 
story and phenomenology of law.” 36 

In rejecting the legal modernist’s belief that the language of law 
expresses a universal discourse for men and women, feminists assert that 
a discourse must be developed within law to prevent the alleged mascu- 
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line discourse of jurisprudence from suppressing the interests and experi- 
ences of women. Feminists consequently attempt to decode the “lan- 
guage of domesticity,” embedded within law’s distinctively modern 
discourse, to enable women to speak with their own voice.*” Feminists 
claim to have discovered a new epistemology of law based on knowledge 
acquired from the “different voice” and “different ways of knowing” 
developed from the feminist discourse. 

The feminist legal movement appears to be developing a form of 
jurisprudence that rivals the conceptual and normative forms of modern 
jurisprudence, as well as all critical forms that fail to take account of 
gender. In marked contrast to the legal modernist’s faith in objective 
theory, or the critical theorist’s emphasis on “ideology,” feminists claim 
that there exists a “nonlingual” and “nonrational” way of understand- 
ing women’s humanity. As Robin West explained, an “intersubjective 
sensitivity to the needs of others” is what distinguishes legal feminist 
theory from Enlightenment modernism and post-Enlightenment critical 
social theory.?? The female “experience of nurturance,” based on biolog- 
ical materialism, is said to give feminist legal theory its unique character. 
Feminists assert that “women” know that there is a nonlingual domestic 
world of human needs that compel fulfillment—“a world of bodies, of 
babies, of babies sucking milk, of babies’ shit, of babies’ sleeplessness, of 
children, of children’s needs, of children’s appetite—lurking beneath” 3? 
the objective world of men. 

In some respects, however, early legal feminist thought was a typically 
modern movement.*° Feminists advanced the project of modernity in 
their attempt to construct a feminist jurisprudence untainted by the 
patriarchal tradition of jurisprudence. Feminists seemingly embraced the 
project of modernity in their effort to make law more pure by purging 
its discourse of the biases and oppression of illegitimate gender hierar- 
chies.*! This effort committed feminist scholars to the Enlightenment 
project of modernity. Feminist legal scholars sought to develop a new 
unitary theory of law based on the “essential” experience of women 
theorists. Feminist legal scholarship developing within the early 1980s 
consequently illustrates how the stylistic forms of legal modernism in- 
fluenced and problematized the development of the early “schools” or 
“theories” of feminist jurisprudence. 
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Early 1980s Legal Feminist Scholarship 


In the early 1980s, feminist legal theorists presented three different 
“schools” of modern feminist jurisprudence: liberal feminism, cultural 
feminism, and radical feminism.” These three schools of feminist legal 
thought worked together to establish a modern feminist jurisprudence 
aimed at uncovering the position of women in a patriarchal legal system. 
Although the three feminist “schools” presented fundamentally different 
feminist methodologies for analyzing law, they were united in their 
common effort to expose the various ways that law perpetuates gender 
hierarchy. 

The liberal strand of feminist legal thought is associated with the 
work of liberal legal scholars who focus on women’s legal rights. Liberal 
feminists are united by their commitment to formal equality as symbol- 
ized by the Equal Rights Amendment and the civil rights movement. 
One group of liberal feminists is called “symmetrical feminists” because 
they argue that men and women should be treated alike and should be 
permitted to compete on equal terms in the public world.* These liberal 
feminists seek to narrow the different treatment accorded to men and 
women under various gender-based distinctions recognized in the law. 
They advocate an equal treatment approach that challenges “the as- 
sumptions of female inferiority —the belief that women fall too short of 
the unstated male norm to enjoy male privileges or benefits inappropri- 
ate for them.” *4 Professor Wendy Williams of Georgetown Law Center 
captured the essence of the credo of these liberal feminists with her 
slogan: “[W]e can’t have it both ways, [so] we need to think carefully 
about which way we want to have it.” 4 Liberal feminists who choose 
the equal treatment approach demand equal symmetry under the law; 
they “fight for the equal rights and respect that sameness demands.” *¢ 

Other liberal feminists focus on gender differences to expose male 
dominance and to establish a new legal paradigm that promotes 
women’s rights. These liberal feminist legal scholars argue that the cur- 
rent application of “equal treatment” theory prevents the pursuit of 
equality under the law and hinders the attainment of meaningful free- 
dom for women, because it treats gender differences in ways that sustain 
gender hierarchy between the sexes.*” They thus defend “difference” as 
a basis for advocating special treatment, arguing that women deserve 
special benefits because they are different from men.*® 
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Martha Minow provided a version of the difference approach, focus- 
ing on the value of difference and arguing for the creation of a new 
comprehensive discourse committed to the feminist goal of thoughtfully 
considering all minority perspectives.*? Taking minority perspectives 
seriously calls “for a process of dialogue in which the listener actually 
tries to reach beyond the assumptions of one reality, one version of the 
truth.”°° A debate exists within the liberal camp of feminists, however, 
as to whether women should be treated the same or different than men. 
This is known as the “sameness-difference” debate. 

The cultural feminist, or “different voice” strand of feminist legal 
thought, is associated with the path-breaking scholarship of feminist 
Carol Gilligan, a psychologist at Harvard University specializing in child 
development.°! Gilligan’s “different voice” perspective asserts that 
“there is a distinctively feminine way of approaching moral and legal 
dilemmas [that has] been ignored or downplayed in legal doctrine and 
scholarship.” °* The goal of her project was to expose the gender biases 
in the work of child psychologists who relied mainly on masculine values 
to explain the psychological development of children.*? 

Gilligan’s research has been called a “status report”°* on feminist 
ideology because feminists view her analysis as demonstrating the psy- 
chological dynamic of gender hierarchy.” One of Gilligan’s major find- 
ings is that “femininity” reflects an “ideology of domesticity,” which 
views “motherhood as the central and defining female role, the mother 
as nutrient and empathic.” °¢ Feminists who advocate Gilligan’s “differ- 
ent voice” perspective are thus called “cultural feminists,” because they 
tend to equate women’s liberation with the development and mainte- 
nance of a female-centered counterculture. Cultural feminists differ from 
liberal feminists in emphasizing women’s fundamental differences from 
men—women raise children and men do not.” Cultural feminists claim 
that “women are more nurturing, caring, loving, and responsible to 
others than are men.” °° 

One way to understand this strand of feminist legal thought is to 
consider the images of “hierarchy” and “the web” in Gilligan’s classic 
study of the responses of two eleven-year-old children who participated 
in a moral development problem, that is, the “Heinz dilemma” devised 
by psychologist Lawrence Kohlberg. Two children, Jake and Amy, were 
presented with the following dilemma: “[A] man named Heinz considers 
whether or not to steal a drug which he cannot afford to buy in order to 
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save the life of his wife.”°? The children were told that Heinz does not 
have the money for the drug and the druggist refuses to give him the 
drug without payment. The question posed was “should Heinz steal the 
drug?” £ Jake responded that Heinz should steal the drug because “hu- 
man life is worth more than money.” °! Gilligan reported that Jake 
approached the problem as “sort of like a math problem with hu- 
mans.” 6 He treated the problem as an algebraic equation and pro- 
ceeded to work out the solution. Jake’s reasoning process was based on 
rational deduction, or what Gilligan called “a hierarchical ordering” 
of values. 

Amy, on the other hand, responded differently, using a different 
reasoning process. Gilligan reported that Amy felt that Heinz “shouldn’t 
steal the drug” and that “his wife shouldn’t die either.” 64 Instead of 
searching for a correct answer based upon a hierarchy of values, Amy 
saw the dilemma “not as a math problem with humans but as a narrative 
of relationships that extended over time.” °° Thus, Amy suggested that 
there might be other ways besides stealing: “Heinz could talk to the 
druggist to explain his wife’s situation and perhaps borrow the money 
or make a loan or something” to get the drug. In an attempt to resolve 
the dilemma in a way that emphasizes the relationship involved, Amy 
rejected the idea that Heinz should steal the drug, because “[i]f he stole 
the drug, he might save his wife then, but if he did, he might have to go 
to jail, and then his wife might get sicker again, and he couldn’t get more 
of the drug, and it might not be good.” °” Ultimately, Amy concluded 
that “they [Heinz, the druggist, and the wife] should really just talk it 
out and find some other way to make the money.” © 

Gilligan demonstrated that Amy’s approach to the moral dilemma was 
based on a very different way of looking at the world—a way that con- 
formed to women’s experiences and images of relationships. Gilligan 
called this experience the image of the web. “[S]eeing a world comprised 
of relationships rather than of people standing alone, a world that co- 
heres through human connection rather than through systems of rules, 
[Amy] finds the puzzle in the dilemma to lie in the failure of the druggist 
to respond to the wife.” ©? According to Gilligan, “Both children thus rec- 
ognize the need for agreement but see it as mediated in different ways— 
[ Jake] impersonally through systems of logic and law, [Amy] personally 
through communication in relationships.” ’° Gilligan used the image of a 
hierarchy to describe the perspective of Jake (the experience of males), 
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and the connection of the web to describe the perspective of Amy (the ex- 
perience of females). These images were used to criticize the view of tradi- 
tional psychologists who assumed that Jake’s response to the problem re- 
flected a “higher stage” of moral development.”! 

Cultural feminists, who follow the different voice strand of feminist 
legal theory, use these images to show how Jake’s image of hierarchy is 
the dominant image embedded within liberal theories of the law, and 
how Amy’s image of the web is a strong counterideology that has been 
marginalized or excluded. Cultural feminists argue that the “woman’s 
voice,” missing in the traditional discourse of law, must be reconstructed 
in order for law to explicitly take into account feminine values of rela- 
tionships and connections, or what Gilligan calls the “ethic of care.” 72 
This theoretical orientation motivates cultural feminists to support lib- 
eral reform measures, such as mandatory child-raising leaves and preg- 
nancy protection laws, aligning them with liberal feminists on many 
legal issues. 

Recently, Gilligan’s work was the subject of empirical controversy 
causing some to doubt the empirical basis of her claims.” Gilligan 
herself has rejected essentialist claims about the differences between men 
and women that others drew from her early work.’* Some recently 
claimed that there is a great overlap in the way males and females reason 
on moral issues.”> Detractors who claim lack of empirical support for 
Gilligan’s original findings, however, have assumed that feminist schol- 
arship should be judged by traditional objective standards. Gilligan’s 
book is viewed by cultural feminists as embracing an experiential or 
material explanation of women’s difference. These “[m]aterial explana- 
tions require a willingness to engage in a form of speculative inquiry 
which is contrary to now dominant academic modes of proof.” 76 For 
many legal feminists, the moral difference between men and women 
reflected in Gilligan’s work “feels” right. 

The third strand of feminist legal thought is radical feminism. This 
strand is frequently associated with the “dominance” approach of Cath- 
arine MacKinnon, a well-known feminist at the University of Michigan 
Law School. MacKinnon claims that gender inequality in law is not the 
result of irrational discrimination, but rather the result of the systematic 
social subordination of women.’’ She argues that gender hierarchy and 
sexual domination between men and women are taken as unobjection- 
able, natural, and even “intrinsic” to traditional gender roles.”? MacKin- 
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non seeks to develop the idea that sexuality was socially constructed by 
men to establish gender hierarchy. She considers heterosexuality to be 
the product of a culture controlled by men to protect male domination. 
MacKinnon argues that “[b]ecause the inequality of the sexes is socially 
defined as the enjoyment of sexuality itself, gender inequality appears 
consensual.” ’? Thus, MacKinnon claims that women who find pleasure 
within heterosexuality find pleasure in their own subordination. This 
critique of heterosexuality became fashionable throughout the 1980s. 

MacKinnon believes that “[g]ender neutrality is thus simply the male 
standard, and the special protection rule is simply the female standard, 
but do not be deceived: masculinity, or maleness, is the reference for 
both.” 8° She views gender as a power issue, “specifically of male su- 
premacy and female subordination,” and sexual abuse is the “product 
of women’s subordination in society.” 81 In defining the dominance ap- 
proach, MacKinnon asserts: 


The goal of this dissident approach is not to make legal categories trace and trap 
the way things are. It is not to make rules that fit reality. It is critical of reality. 
Its task is not to formulate abstract standards that will produce determinant 
outcomes in particular cases. Its project is more substantive, more jurisprudential 
than formulas, which is why it is difficult for the mainstream discourse to dignify 
it as an approach to doctrine or to imagine it as a rule of law at all. It proposes 
to expose that which women have had little choice but to be confined to, in 
order to change it.8? 


Like cultural and some liberal feminists, radical feminists emphasize 
the differences between women and men. The most important difference 
is that women are “those from whom sex is taken,” just as “workers, 
definitionally, are those from whom labor is taken.” 3 A more explicit 
description by radical feminists is that “women get fucked and men 
fuck.” The radical feminist categories of “sex-class” are vulnerable to 
the type of criticism raised to criticize the cultural feminist category of 
“woman’s experience” —both are steeped in feminist essentialism about 
the true difference between men and women.* The radical feminists’ 
critique of heterosexuality, however, has not been widely accepted be- 
cause it seems false to many women who find pleasure and connection 
within fulfilling, heterosexual relationships.®° 

Throughout the 1980s, these three schools of feminist thought devel- 
oped new insights for understanding how prevailing jurisprudential no- 
tions of American law deny women the opportunity to compete on equal 
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terms with men. Feminist legal scholars sought to reveal how law has 
adopted a conception of human nature that uses “male as the reference 
point and treat[s] women as ‘other,’ ‘different,’ ‘deviant,’ ‘exceptional,’ 
or ‘baffling.’ ” 86 Liberal and cultural feminists argue that the prevailing 
legal concept of law is based on a male perspective that fails to recognize 
the “female voice” —the way women approach moral and legal issues. 
Radical feminists argue that mainstream conceptions of law reflect social 
practices and structures that subordinate women; for example, that 
sexual harassment and pornography are forms of sex discrimination, 
which reflect socially constructed practices that are highly destructive 
to women.°” 

The three schools of legal feminist thought initially stood in a para- 
doxical position to legal modernism. On the one hand, all three schools 
seemed to use the conceptual framework of legal modernism in asserting 
a universal feminist perspective for discovering the essential truth of 
feminism.88 The work of early feminists seemed to assert essentialist 
claims about the nature of women or the universal oppression women 
experience at the hands of men. This opened feminists to the criticism 
that they had failed to escape the influence of modern jurisprudence 
which feminists associated with masculine forms of legal discourse. The 
assertion of an authentic “woman’s voice” or “different voice” or “les- 
bian voice” or “blackwoman’s voice” was not unlike the assertion of 
one “true rule of law” of modern masculine liberal discourse. Thus, 
early legal feminist scholarship could be seen as furthering the spirit 
of Enlightenment—the perfection of yet another universal moral and 
intellectual understanding of “human reason.” 

On the other hand, all three schools of early feminist jurisprudence 
resisted modern forms of jurisprudence by emphasizing the importance 
of telling the woman’s story—what it feels like to be a woman living in 
a legal and social world defined and manipulated by male attitudes and 
experiences. Feminists were united from the outset by their resistance to 
the way legal moderns tended to universalize the legal conception of the 
individual in legal analysis. The concept of the individual “self” used in 
modern legal theory was presumed to be “any” individual. Men and 
women were treated alike because legal moderns assumed that any 
individual was as competent as any other to control his/her fate and 
exercise free will. 

Feminist jurisprudence reacted against modern jurisprudence by 
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showing how the individual voice of modern legal theory was really a 
male voice that spoke the language of patriarchy. Feminist legal theorists 
consequently offered alternative stories to reveal the gender bias of law, 
and to expose how legal rhetoric of free choice and autonomy ignored 
other experiences and other knowledges. In providing a feminist view of 
rights, feminists focus on the values of love, equality, fairness, and 
intimacy. Their objective is to “reveal how traditional jurisprudence and 
the legal hierarchy protect and define men, not women.” 

Feminist legal practitioners have, however, taken a paradoxical stance 
in relation to modern jurisprudence. This paradox is illustrated by the 
conflicting position that legal feminists have taken about whether or not 
women should seek protection through “legal rights.” Some feminists 
argue that feminist jurisprudence requires the recognition of a feminist 
concept of rights—a concept that can provide effective remedies for the 
specific harms experienced by women. This perspective remains wedded 
to the modernists’ belief in true essences. Other feminist thinkers, how- 
ever, believe that the type of feminist practice necessary to protect 
women’s interests requires a “rich, contextual thinking” denied by a 
nontraditional notion of legal rights. These feminists argue that it would 
be even better if “liberal-talk” about rights protected women as well as 
men against the dangers that characterize their lives.2? By remaining 
steadfast in their desire to establish a feminist discourse of law, these 
feminists positioned themselves in the role of a critic seeking to expose 
the gender implications of law’s discourse. This role has enabled the 
feminist movement in its early stages of development to maintain its 
autonomy from modern jurisprudence. On the other hand, by focusing 
exclusively on the experience of gender, feminist legal thinkers have 
failed to totally escape the modernist rhetoric of objectivity, truth, and 
knowledge. And therein lies a paradox for the feminist legal movement. 

By the mid-1980s, the feminist movement had established itself within 
the critical legal studies movement. These feminists, known as Fem- 
Crits, organized and encouraged the creation of a “feminist” perspective 
within the critical legal studies movement, to advance a political critique 
of modern liberal forms of jurisprudence based on feminist theory.7° 
The affinity between CLS and the legal feminist movement developed 
from the fact that both movements share an “outsider’s status” vis-a-vis 
modern jurisprudence. The Fem-Crits’ feminist perspective diverges 
from the political power perspective of the first generation of CLS. Fem- 
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Crits claim that patriarchy is the source of law’s ideology; whereas Crits 
argued that it is hierarchical structures of power that determine law’s 
politics.?' The crucial difference is that the Fem-Crits emphasized the 
subjective perspective of women to analyze social structures, gender 
hierarchy, and sexual objectification missing in the early work of CLS 
scholars. The CLS critique is said to be a “male-constructed” form of 
leftist criticism “in which domination and oppression can be described 
and imagined but not fully experienced.” ?* Hence, while CLS critics 
argued that “law is politics,” the Fem-Crits asserted that “law is sexual 
politics.” 

Fem-Crit criticism has now established a strong feminist presence 
within CLS. Fem-Crits have focused on a variety of legal problems. They 
analyzed laws relevant to rape, sexual assault, battery, and self-defense; 
antidiscrimination legislation applicable to the workplace, education, or 
housing; reproductive-freedom issues; military combat exclusion poli- 
cies; family issues involving divorce, custody, and property divisions; 
and constitutional issues like equality, pornography, and hate speech.”? 
Fem-Crits have advanced theories about inclusion, difference, and com- 
munity, and relate how feminist theories apply to contemporary legal 
thought. 

Instead of merely seeking to describe reality or to disagree with the 
way other legal scholars see reality, feminist scholarship, attempted to 
change reality by transforming the way legal academics understand real- 
ity. In developing a feminist perspective of law and jurisprudence, how- 
ever, feminist scholars used the framework of legal modernism to ques- 
tion the dominant practices and methods used by traditional scholars for 
reading and understanding law. Feminists argued that meaning and 
interpretation should be examined against a background of interpreta- 
tive assumptions that employ the “feminist” perspective as the reference 
point. These scholars claimed to have discovered a new universal norm 
and evidentiary criteria for evaluating the gender bias of law. 


Late 1980s Legal Feminist Scholarship 


A late-emerging stage of legal feminism, postmodern feminism, appears 
to have broken free of legal modernism by challenging notions of objec- 
tivity and claims of universality and essentialism in modern feminist 
scholarship.’ Postmodern feminists emphasize the importance of under- 
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standing how legal language constructs the law’s understanding of gen- 
der and sexual equality based on contestable assumptions about gender 
and sexuality. As the late Mary Joe Frug®* explained: “The postmodern 
position locating human experience as inescapably within language sug- 
gests that feminists should not overlook the constructive function of 
legal language as a critical frontier for feminist reforms. To put this 
‘principle’ more bluntly, legal discourse should be recognized as a site of 
political struggle over sex differences.”?* This feminist perspective of 
modern feminists attempts to avoid the mistakes of the essentialism and 
universalism of early feminists’ work. The late-1980s strategy seemed to 
be aimed at bringing feminism and postmodernism together to create a 
“postmodernist feminism.” 7” 

Postmodern feminism uses critical interpretive strategies to break 
down the credibility of essentialist claims and the universal categories on 
which these claims rest. Postmodern feminists use deconstructive strate- 
gies in their work to show how modern forms of jurisprudence celebrate 
masculine interests and values at the expense of those associated with 
the “difference voice” of women. Joan Williams, a feminist at American 
University, used Jacques Derrida’s notion of the “dangerous supple- 
ment” to reveal how the “ideology of conventional femininity (what 
historians term the ideology of domesticity)” supplements “the strain of 
mainstream liberalism that enshrines the importance of self-interest.” 7° 
Williams illustrated how these two ideologies are complementary and 
mutually exclusive: domesticity contrasts women’s selflessness with 
men’s pursuit of self-interest, and women’s focus on humane values is 
pitted against men’s ambition. 

Drawing from Derrida’s deconstruction practice, Williams argues that 
masculine values associated with mainstream liberalism “set the stan- 
dard” ’? by which the feminine values of domesticity are measured. 
Williams explains that “Derrida’s formulation [of the dangerous supple- 
ment] reminds us that subservient “feminine values have the potential to 
well up and destabilize the group of the dominant liberal ones.” 10° 
She uses deconstructive strategies to show how Gilligan’s book, IN A 
DIFFERENT VOICE, can be read from a postmodern perspective: !°! 
Gilligan’s book, and recent work in women’s history, suggests that domesticity 


acts as the “dangerous supplement” of mainstream liberal ideology. ... Gilli- 
gan’s work demonstrates the neatly matched binary opposites integral to the 
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covert gendering of the liberal pursuit of autonomy. One key dichotomy is 
between personal affiliation and achievement. While these attributes are not 
necessarily mutually exclusive (how many people advance without interpersonal 
skills?), the domesticity/liberalism force field formulates affiliation and achieve- 
ment as opposites. Understanding this formula reveals a central aspect of the 
cultural arrangement that domesticity/liberalism encodes.! 


Williams’s and Frug’s feminist narrative is characteristic of postmod- 
ern trends in other disciplines, including history, philosophy, and sci- 
ence, where postmodernism has been used to challenge the modernist 
conception of reason. Feminist narratives have bolstered postmodern 
attitudes in the academy by questioning assumptions that form modern 
scholarly investigation. These narratives question “the possibility that 
there [is] any objective ‘truth’ or ‘hard facts of the matter’ that could 
be discovered through investigation.” /° Kathryn Abrams claimed that 
feminist legal narratives “questioned the assumption that objectivist 
methods for deriving or assessing knowledge—such as abstract logic or 
empiricism—represented universal standards or exhausted the criteria 
that would properly be applied to evaluate scholarly claims.” !°* These 
feminist critics implicitly allied their cause with the type of radical 
questioning characteristic of postmodernism. 

Postmodern feminists seek to strengthen the feminist critique of legal 
modernism by demonstrating how the binary oppositions of legal mod- 
ernism define a conception of individuality that lacks feminine interests 
and values. Postmodern feminist critique challenges the modern concept 
of self as the subject in control of discourse and analysis, by exposing 
how the identity of the subject is “artifact produced by discourse” !° of 
gender. The postmodern position is that “one is not born [a woman], 
rather one becomes a woman.” !°° Gender is, in other words, viewed as 
a socially constructed artifact. Postmoderns urge feminist discourse to 
consider the identity politics of gender discourse reflected in the roles 
and sex depicted in the language of law. “[T]he Postmodern project of 
feminism [is] nothing less than the subversion, at every turn, of modern- 
ist projections of ‘woman’.” 197 

The perspective of postmodern feminists is that no essential common- 
ality exists among women. They reject the essentialism of “cultural” and 
“radical” legal feminists, who tend to focus on a single understanding 
of women’s experience. Instead, postmodern legal feminists argue that 
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feminist theory should bring out the multicultural differences in 
women’s life experiences by deconstructing the unitary quality and char- 
acter of gender identity in the law. They believe that the deconstruction 
of gender identity can lead to a pluralist conception of equality in 
the law, which respects gender differences without forcing women to 
analogize their experience to either the male experience or to some 
hypothetical experience of a particular woman. As postmodern feminist 
Zillah Eisenstein explained, “Women’s subjectivity will always be open 
to the plurality of meaning and possibility contained within this plurality 
will have different political implications.” 1°? Rejecting the sameness/ 
difference analysis of traditional equality law, postmodern feminists like 
Eisenstein have stated that the law must allow for “multiple viewpoints 
available to any one individual.” 1°? The feminist inquiry is thus redi- 
rected by postmoderns to a consideration of the relation between gender 
and the power of different gender discourses. 

In law, feminists have advanced new conceptions about law and 
adjudication that emphasize the importance of feminist reasoning.!!° 
Postmodern feminists go further, accepting the notion that law is inde- 
terminate, but rejecting the idea that there is a hedonic “right answer” 
for deciding hard cases. Postmodern feminists offer different strategies 
for ending gender-based oppression. For them, theory is merely a tool 
that can be utilized for strategic purposes. Gender oppression is regarded 
as a fact—a reality—that can only be understood from the many differ- 
ent perspectives of different women. Building on women’s experiences, 
postmodern feminists argue that there is more than one right answer to 
law’s problem of gender inequality. 

Not all feminists believe that postmodernism is appropriate for femi- 
nist legal analysis. Nancy Fraser and Linda Nicholson, for example, 
worry that the localized narratives of postmodernism are too “anemic” 
to do anything about the structural problems posed by gender hierar- 
chy.'!! They believe that in order to bring about true transformative 
changes in the law and in society, feminists must focus on “[l]arge 
narratives about changes in social organization and ideology, empirical 
and social-theoretical analysis of macrostructures and institutions, inter- 
actionist analyses of the micro-politics of everyday life, critical-herme- 
neutical and institutional analyses of cultural production, historically 
and culturally specific sociologies of gender.” !!* In other words, as 
English feminist Sabina Lovibond asked, “How can anyone ask me to 
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say goodbye to ‘emancipatory metanarratives’ when my own emancipa- 
tion is still such a patchy, hit-and-miss affair?” 113 

Feminists remain ambivalent about postmodernism because they fear 
that postmodern strategies will fail to counter the social and political 
conditions responsible for gender discrimination. Lovibond feared that 
the feminist critique will be lost if it is treated by postmoderns as just 
another interesting feature in the “postmodern social landscape.” 114 
West argued that the postmodern strategies used by critical legal studies 
scholars reproduce the same masculine values and interests of modern 
jurisprudence.'!> Feminists thus questioned whether feminism will sur- 
vive postmodern criticism. Postmoderns, on the other hand, have argued 
that “postmodernism poses no threat to feminism because, properly 
understood, postmodernism only threatens a conception of reason (the 
modernist conception) which may have reached the end of its useful 
life.” 116 

Postmodern feminists have attempted to develop a form of postmod- 
ern gender analysis for the law that is more responsive to the needs of 
all women. Instead of advancing a universal concept of gender identity 
or an “objective” description of gender reality, they argue that the 
emancipation of women (and men) can be achieved by undoing the 
power of sex stereotypes embedded within all objectivist representations 
of reality. Drucilla Cornell, for example, has thus argued that antidis- 
crimination law must “allow difference to be recognized without women 
having to show that they are like men for legal purposes or having to 
make sacrifices because of the specificity of our ‘sex’ which makes us 
like men.” 4” Joan Williams argued that sex discrimination law must 
allow for “multiple view points available to any one individual.” 118 

Feminist legal scholar Margaret Radin, for example, has embraced a 
postmodern feminist perspective by offering new pragmatic strategies for 
challenging the dominant understanding of truth and reality embodied in 
the legal categories of antidiscrimination law.'!? Radin argues for a 
feminist perspective that is contextual and nonessentialist in aspiration, a 
new “mediating way of thinking” that rejects the “P/or not P” approach. 
Radin’s middle or “mediating” way recommends two basic strategies for 
legal feminists: 
(1)We should recognize that sometimes one of the opposing modes of thought is 


appropriate, and sometimes the other, and no theory—only situated judge- 
ment—will tell us which one to adopt and when; 
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(2)We should recognize that the traditional conceptions of the modes of thought 
... are inadequate insofar as they are part of a universal world view that denies 
the modes on the other list.1?° 


Postmodern pragmatists argue that the alternative to the sameness/ 
difference dilemma of feminist theory lies in the recognition of feminine 
differences in those circumstances where women are different, as in the 
case of pregnancy, while, at the same time, not reinforcing the very 
stereotypes through which patriarchy has limited women’s power. This 
perspective is reflected within the pragmatic feminism of Professor Mary 
Becker of the University of Chicago Law School, who argues that femi- 
nists should become more pragmatic: “[R]Jather than looking to one 
approach to solve all problems in all circumstances, we should regard 
the variety of approaches available today as a set of tools to be used 
when appropriate.” !*! The postmodern insight is that the achievement 
of gender equality must begin with a reformulation of the sameness/ 
difference analysis of feminist theory by taking into account the multiple 
consciousness and experience of women. As the late Mary Joe Frug 
argued, the goal of gender equality should embrace a new form of 
feminist identity politics, which redefines and subverts the reigning no- 
tions of gender identity to allow for the multiple identities that define 
the inner selves of women. 

It may be true, as Dennis Patterson claims, that aspects of recent 
feminist legal scholarship, such as that of West and Williams, continue 
to reflect the modernist framework of a universal method for developing 
feminist jurisprudence.!** Patterson argued that one can detect within 
the contemporary discourses of feminist criticism a view that posits an 
appeal to some totalizing structure (hedonic values, feminist narratives, 
feminist culture, etc.) which purports to offer the promise of some 
universal feminist answers to transcend the many feminist discourses. !*° 
Patterson claims that this modernist framework, embedded within forms 
of feminist criticism, renders feminism vulnerable to the critique of 
modernism. 144 

Feminists, however, use the methods of modern jurisprudence to 
destabilize modernism. They criticize the objective claims of law in order 
to glimpse what law would look like if structured by feminist values. 
The relation between legal feminism and legal modernism may be more 
like the relation between radical legal realism and Langdellian formal- 
ism. Feminists use the logic and conceptual modes of legal modernism to 
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challenge the political vision embedded within the doctrines of modern 
legal thought itself. In doing so, postmodern feminists have advanced 
jurisprudential arguments for considering the diversity of the many 
voices and perspectives of a multicultural society. 

The feminist criticisms of West and Williams, for example, can be 
seen as furthering the diversity movement by highlighting the multiple 
perspectives of different women. Their criticism questions the modernist 
belief in universal or essential gender identities. West and Williams can 
be seen as writing within an emerging postmodern feminist tradition 
that seeks to bring out the diversity within the feminist movement. Black 
feminist writers now claim, for example, that the construction of gender 
categories of “different voice,” “ethic of care,” or “dominance” fails to 
capture the dynamics of racism and sexism in defining the position of 
black women. The new interest in “intersectionality” analysis of inter- 
ests has cast the feminist movement squarely within the diversity move- 
ment now shaping the postmodern currents in the university.!*° 

The intersectionality of interest between Fem-Crits and CLS scholars 
has, in fact, pushed CLS toward feminist legal theory and worked to 
“feminize” the CLS movement. Storytelling in feminist legal scholarship 
has linked feminist legal theory with the pedagogy of narrative jurispru- 
dence used in the law and literature movement. The intersectionality 
between racism and sexism bonded feminist legal theory with minority 
scholars who advance a new form of critical race theory. Feminist legal 
theory may, therefore, establish a bridge of intersectional interests for 
the new scholarly trends of the 1990s. This intersectionality, however, 
has challenged the identity politics of feminists who have made essential- 
ist-like claims about the experiences of women. Feminist and critical race 
scholars argue that color blindness and gender blindness of conventional 
analysis serve to the disadvantage of women and people of color. 

Black feminist criticism,'*® a recent development in jurisprudence, 
reacts against the tendency of feminist legal scholars to treat race and 
gender as mutually exclusive categories of experience and analysis. 
Kimberle Crenshaw, a black feminist legal scholar at UCLA, has force- 
fully argued that “a persistent dilemma that confronts black women 
within prevailing constructions of identity politics: dominant concep- 
tions of racism and sexism render it virtually impossible to represent our 
situation in ways that fully articulate our subject position as black 
women.” !?7 Crenshaw claimed that the problem is that women of color 
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are “overlooked” and sometimes “excluded” by white feminists who 
claim to speak for all women.!7° 

Black feminist criticism attempts to decenter the subject position of 
feminists who make essentialist claims about race and gender criticism 
in the law. Theories and strategies claiming to advance the interest of 
people of color are criticized to the extent that they fail to include an 
analysis of sexism and patriarchy. Feminist legal theory is similarly 
faulted for failing to consider the experience and aspirations of non- 
white women. As Crenshaw declared, “Neither black liberation politics 
nor feminist theory can ignore the intersectional experiences of those 
whom the movements claim as their respective constituents.” 1? Black 
feminist criticism has pushed feminist legal criticism to rethink its iden- 
tity and reconsider the subject position of women in its critical analysis 
of law. 

Black feminism illustrates how feminist legal theory has come to 
represent the challenge of postmodernism. Postmodernism challenges 
the primacy of modern theory, seeking to decenter the identity of a 
universal concept of self in contemporary legal criticism.!3° Postmodern 
feminists question the ability of modern legal theorists to understand 
and take into account the experiences, interests, and harms of women.'*! 
In challenging the complacency of the law’s dominant conception of a 
universal gender, contemporary feminist criticism is committed to a 
politics of identity, which seeks to destabilize the modernist’s universal 
concept of self and thereby open up intellectual discourse in law to the 
diverse cultural politics of postmodernism. 


8. Law and Literature 


The law and literature movement can be traced to the 1973 publication 
of James Boyd White’s THE LEGAL IMAGINATION,! a book that advanced 
the idea that the study of literature should be part of legal education, 
because literary studies have something distinctive to say about law 
and adjudication. Law and literature was previously a marginal subject 
consisting mainly of the study of stories about law found in the great 
works of classical literature.” Law and literature practitioners, following 
the example of Dean Wigmore,’ explored the way law was used in the 
great literary classics of Dickens, Kafka, and Melville, and examined the 
“legal content” of those and other literary works in law. This older, 
“Great Books approach” to the study of law and literature was based 
on the belief that the study of literature was necessary to give lawyers a 
literary sensibility. 


Early 1980s Law and Literature Scholarship 


James Boyd White, professor of law and English at the University of 
Michigan, established the groundwork for the modern movement of law 
and literature by showing how the study of literature is very similar to 
the type of interpretive activity involved in the law. Since White’s work, 
the law and literature movement has become increasingly “serious” as a 
distinct form of jurisprudence.* One of the basic jurisprudential claims 
of this movement is that the study of literature is useful for studying the 
ethical nature of law; that literary thought and practice offer insight 
about the human subjects in law. Another claim is that law and literature 
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are intimately related because each depends on language and a way of 
reading, writing, and speaking that involves similar interpretive prac- 
tices. A related claim is that law and literature studies represent the 
development of legal hermeneutics,’ a school of legal scholarship said to 
be needed to improve our understanding of law as interpretation. These 
jurisprudential claims have distinguished this movement from the older 
forms of jurisprudence and schools of legal theory associated with Lang- 
dell and Holmes. 

The development of the “law as interpretation” or legal hermeneutics 
was largely responsible for the “interpretive turn” in traditional legal 
scholarship of the early 1980s.° For White and his followers, the relevant 
law and literature inquiry is: “What happens if we look at the literature 
of the law as if it really were literature, as though it defined speakers and 
a world, a set of possibilities for expression and community?” A central 
point of the law and literature movement is that law and literature are 
united by a view of language as a community of discourse of particular 
cultural worlds. The world of literature is said to “bind the lawyer to 
the larger community of which she is a part.” 8 | 

There are now two basic strands of thought in this movement: law- 
in-literature and law-as-literature.? The law-in-literature perspective de- 
veloped from the Great Books approach in literary jurisprudence, which 
evolved from the study of legal subjects and legal issues in the classics of 
Western literature. Advocates of literary jurisprudence claim that the 
great books of literature are useful for understanding standard legal 
themes, such as revenge or guilt. They are thought to be useful for 
learning about the hermeneutical possibilities developed from literary 
insight about legal concepts, such as intentionalism, formalism, and 
objectivity.1° The law-in-literature perspective views literary classics 
such as Kafka’s THE TRIAL or Melville’s BILLY BUDD, SAILOR, as offer- 
ing lawyers and judges important lessons about the law. Professor Rich- 
ard Weisberg of Cardozo Law School is the chief contemporary expo- 
nent of this approach to law and literature. His book, THE FAILURE OF 
THE Worp,'! for example, is one of the basic texts for the law-in- 
literature approach. 

The law-as-literature approach uses a broader range of methods and 
theoretical practices of literary criticism as a medium for analyzing legal 
texts and exploring the nature of legal style and rhetoric.!? This strand of 
the movement developed from the idea that storytelling is relevant for le- 
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gal studies because, as the late Yale University professor of law Robert 
Cover claimed,” law is but another story to be interpreted.'* One version 
of law-as-literature relies on the technique of storytelling and narrative to 
offer a new form of legal scholarship that questions the traditional canons 
of interpretation in the law.!> Feminists and critical race theorists have re- 
cently used storytelling to develop new critical approaches to law based 
on personal and imaginative experiences. These legal scholars use story- 
telling in their work to identify a “different voice,” which they claim is 
missing in traditional stories told in the law. Storytelling is said to be ca- 
pable of describing the personal experience of discrimination, and reveal- 
ing how legal discourse is blind to the victim’s story. 

Another important strand of law-as-literature uses literary methods 
of criticism to construct interpretive strategies for applying and dis- 
covering the textual meaning of the law. This hermeneutic approach to 
legal interpretation “is not so much concerned with literature itself as 
with the broader issue of hermeneutics, an interest that easily crosses 
all disciplinary boundaries to include law, philosophy, and the social 
sciences.” ‘© This approach employs the investigations used by herme- 
neutic critics for examining law as a process of interpretation.’’ Legal 
scholars such as Stanley Fish,!8 Owen Fiss,!? and Sanford Levinson?° 
have used this approach to law-as-literature in developing a form of 
interpretive jurisprudence. This approach is quite popular in contempo- 
rary constitutional-law scholarship. 

It may be, as Weisberg suggested, that the “Law in / Law as Literature 
dichotomy no longer needs to hold sway.” *! For Weisberg, the law-in- 
literature enterprise is sufficiently rich to advance the pedagogical 
agenda of those who follow the law-as-literature perspective. Thus, the 
Great Books of nineteenth- and twentieth-century fiction offer what 
Weisberg calls a “hermeneutic tradition ... fully responsive to our 
postmodern concerns” of current legal interpretation.** Others reject the 
“law and literature” dichotomy altogether in finding that legal and 
literary criticism are deeply unified in method and temperament. Juris- 
prudential writers as diverse as Ronald Dworkin, Stanley Fish, and 
Owen Fiss have advanced widely different conceptions about law and 
adjudication by developing new insights from literary approaches to 
legal interpretation and meaning. 

Although law and literature scholars disagree about important uses 
of literary criticism in analyzing jurisprudential issues (e.g., can the legal 
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interpreter go beyond the original author’s intent?), they share a com- 
mon perspective that legal interpretation is but a special genre of literary 
interpretation. James Boyd White captures the literary mood of these 
scholars best in stating that “the life of the law [today] is thus a life of 
art, the art of making meaning in language with others.” ? Viewing law 
in this manner suggests that a study of literature and language is crucial 
for understanding the humanity of law, and how the law influences the 
development of humanity. According to White, law and literature must 
be understood as a creative art; it “expands one’s sympathy, it compli- 
cates one’s sense of oneself and the world, it humiliates the instrumen- 
tally calculating forms of reason so dominant in our culture (by demon- 
strating their dependence on other forms of thought and expression), 
and the like.” 2* Weisberg, on the other hand, takes a stronger view in 
arguing that the stories about law in the great classics of literature 
provide narratives that are as valuable to lawyers as any technique of 
literary criticism.” However, despite their differences, all practitioners 
of this movement seem to argue that “law is a story” to be interpreted 
as any other literary story. In this way, diverse legal critics such as 
Ronald Dworkin and Stanley Fish have become proponents of the law 
and literature movement.° 

There has also been disagreement about the need to distinguish be- 
tween the literary use of metaphor in law and the literary use of narra- 
tive in literature.2” Richard Posner argues that while metaphor has a 
legitimate use in judicial opinions, the narrative form of literature has 
no legal significance.”® Literary critic Paul Ricoeur, however, rejects this 
distinction altogether in claiming that metaphor and narrative are merely 
different ways of “storytelling.” ?? Ricoeur believes that law is itself a 
specialized form of storytelling, and hence metaphor and narrative are 
relevant to the task of engaging intelligent analysis of legal storytelling. 
Law and literature scholars have published a diverse body of critical 
articles and books in the last few years employing the literary technique 
of narrative in legal analysis.°° James B. Elkins and Thomas Shaffer, for 
example, took the lead in highlighting the concerns of this new form of 
“narrative jurisprudence” for legal education and practice.?! Stanley 
Fish argues that “[l]egal texts might be written in verse or take the form 
of narrative or parables.” 22 Law and literature practitioners thus reject 
Posner’s view that literary narrative is an inappropriate or suspect me- 
dium for law. 
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The basic forms of jurisprudence of this movement—literary, inter- 
pretive, and narrative—advance different agendas for the law and litera- 
ture enterprise. Richard Weisberg, a leading spokesperson for literary 
jurisprudence, argues that by studying how law has been used in classical 
works in literature we can gain insight about legal norms and the nature 
of jurisprudence itself.’ He believes that the authors of classical literary 
works offer the best ethical descriptions of the type of human values that 
should be created by legal culture.** Weisberg believes that literary 
sources can also teach us important lessons about official forms of 
tyranny.*> Weisberg has shown, for example, how a critical reading of 
Melville’s Bitty BUDD, SAILOR, can be fruitful for understanding ideas 
about writing and speaking, as well as exploring issues of moral respon- 
sibility.%¢ 

In his 1982 article, How Judges Speak: Some Lessons on Adjudica- 
tion in Billy Budd, Sailor, with an Application to Justice Rehnquist,*’ 
Weisberg examined the “plot” of Melville’s BILLY BUDD, SAILOR, to 
provide the reader with important lessons about literary narrative. Weis- 
berg shows how narrative form can establish authoritative force even 
when the analytical logic of the narrative is flawed. The “centerpiece” of 
Melville’s story is the trial scene. Billy Budd, the story’s title hero, is a 
twenty-one-year-old sailor in the British fleet during the summer of 
1797.38 Melville reminds the reader that this was shortly after “The 
Great Mutiny” at the Nore, which had threatened the stability and 
authority of the British fleet. Billy’s fictional Captain Vere is presented 
as a basically good but pedantic man who was noted for his severe 
discipline. John Claggart is the fictional master-at-arms of the ship. 
Claggart is known to “finesse” language in order to achieve ends 
through indirection.*? Claggart was obsessed with Billy’s apparent in- 
ability to accomplish his tasks with directness and ease. 

After a “soup-spilling” episode, in which Billy accidentally spills 
“greasy liquid” in Claggart’s path, Claggart falsely accuses Billy of 
conspiracy to mutiny.*° Using his customary indirectness, Claggart sub- 
sequently forces Billy to defend himself in public. Billy, a stutterer, 
cannot advance a coherent defense. Claggart yells at Billy: “Speak 
man!” 41 But Billy cannot. After being pressed to speak repeatedly, Billy 
strikes out and hits Claggart, who falls to the cabin floor, dead. 

A court-martial panel consisting of three senior officers was instituted 
to consider the charges brought against Billy, who was charged with a 
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capital offense of striking a senior officer at time of war.*? At the court- 
martial trial, Captain Vere, addressing the court-martial panel, used his 
rhetorical skills to explain why Billy must be hanged, and his rhetorical 
skills influence the court-martial panel. In examining Melville’s story of 
the trial, Weisberg discovered how Melville used what Weisberg called 
“considerate communication.” *? Thus, Captain Vere, recognizing the 
audience’s need to understand the results of the trial, recounted the 
events of the Great Mutiny to explain why, if Billy were not hanged, the 
ship would be in chaos. Vere’s audience, along with the reader, is thus 
persuaded to accept the wisdom of Billy’s fate despite his lack of legal 
culpability for the crime charged. Weisberg shows how Vere’s articu- 
lated reasons for the hanging of Billy seem plausible even when they fail 
to stand the test of legal analysis.** 

According to Weisberg, Melville’s use of “considerate communica- 
tion” was a good illustration of how legal rhetoric can justify results by 
sparing its readers and audience any discomfort by omitting or even 
distorting facts in the narration of past events. Weisberg argues that 
deviations from the truth are permitted when the communication is 
“considerate” of the reader’s right to know “the essence of the underly- 
ing reality [of what] he is discussing ... despite ... omissions or mild 
representations of detail.”*© Thus, Melville’s fictional Captain Vere, 
“ever considerate of his audience’s needs,” recounts the mutinous events 
in other cases where a sailor disobeyed orders, while omitting that Billy 
has a stutter, and that his disloyal and murderous conduct was an 
irrational act.*’ 

Weisberg uses the idea of considerate communication to illustrate 
how authoritative “law speakers” sharply limit their communications of 
factual events in a way that “is considerate both to their own interests 
and to those of their audience.”*® He also explains how considerate 
communication exposes Supreme Court Justice Rehnquist’s reliance on 
rhetorical ploys to “dispel critical probing into his logic and use of 
precedent.” *? According to Weisberg, Rehnquist is not considerate of 
his readers because his communication and language “subtly deneutral- 
ize” the court’s reasoning process by omitting or distorting facts and 
precedent essential to the reader’s understanding of the law.°° Consider- 
ate communication illustrates a mode of literary criticism that Weisberg 
claims lawyers must understand to avoid the undesirable literary exege- 
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sis in legal reasoning.°’ More recently, Weisberg examined how this 
form of rhetoric was used in Vichy France during World War II to 
facilitate crimes against Jews on French soil.’? 

Literary jurisprudence thus uses the Great Books of literature as a 
medium for discovering insight about meaning, use of rhetoric, and the 
values of the law. Weisberg believes that the study of literary jurispru- 
dence provides for the “poethics” of justice, that is, the way language 
and rhetoric are used in law to translate the legal meaning of justice.’ 
He views the language and rhetorical phrases of judicial opinions as 
more important than the legal outcome, for they determine the perceived 
rightness or wrongness of the conclusion reached. In order to understand 
legal justice, Weisberg argued that we must examine the “inner world” 
of the subjective realm of law found within its language and rhetoric. 
Weisberg’s strategy is to compare and contrast the two worlds of law 
and literature to see how each involves different visions of the ideal of 
justice. Narrative jurisprudence, on the other hand, relies on the analyst 
to develop the text of a story for appraising the narrative content of the 
official stories told in the law. 

For those legal scholars who practice narrative jurisprudence, law is 
but one story to be read in conjunction with others. By telling alternative 
stories, based on actual personal experiences or fictional accounts, narra- 
tive jurisprudence attempts to expose the universal “mind-set” of mod- 
ern jurisprudence. Richard Delgado, for example, claims that “[s]tories, 
parables, chronicles, and narrative are powerful means for destroying 
mindset—the bundle of presuppositions, received wisdom, and shared 
understandings about a background on which legal and political dis- 
course takes place.”°* Narrative jurisprudence used in this way is a 
critical medium for criticizing the formal interpretive style of legal mod- 
ernism by attacking its claims of objectivity. It is also a medium for 
interjecting, within the discourse of the law, the perspective of groups of 
people who are not accounted for in the official stories told in the law. 

Throughout the 1980s, narrative jurisprudence as used in legal schol- 
arship, sought to expose the fact that law is made by human beings 
who are influenced by their own particular experiences and pathologies. 
Narrative jurisprudence highlights stories that are told in the law and 
it compares those stories to other narratives about different social or 
psychological phenomena. It can also take the form of actual accounts 
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of the author’s experiences, or imaginative storytelling offering imagined 
or “made-up” stories that are fictional or “novel-like” accounts of social 
or psychological phenomena.” 

Imaginative forms of narrative jurisprudence use storytelling to depict 
a common experience with which readers are likely to identify, or to 
evoke a deeply ambivalent experience in the reader.°® Derrick Bell’s 
book AND WE ARE Not SAveD: THE ELUSIVE QUEST FOR RACIAL 
JusticE,°’ is based on an imaginary character, Geneva Crenshaw, who 
describes for Bell a series of stories about social events and law. The 
book describes a discussion between Bell, Crenshaw, and other imagined 
characters on whether certain imagined race-restricting laws would be 
constitutional under contemporary Supreme Court case law.°® Bell uses 
this imaginative narrative much in the way novels are used in literary 
studies to evoke awareness about the human condition. As Linda R. 
Hirshman explained: “Literature trains people in the reflection, con- 
sciousness, choice, and responsibility that make up the ability to engage 
in moral decisionmaking. It does so by presenting artificial, but concrete, 
universes in which premises may be worked out in conditions conducive 
to empathy but ambiguous enough to allow for the formation of moral 
judgment.” °? 

Narrative jurisprudence also offers “anecdotal evidence” of an event 
or experience, and captures the essence of a social problem such as race 
discrimination.’ Thus, Stephen Carter, in his book REFLECTIONS OF AN 
AFFIRMATIVE ACTION BaBy,®! discusses his own experiences of how 
affirmative action programs create dilemmas for talented black Ameri- 
cans. Patricia Williams, in her book THE ALCHEMY OF RACE AND 
RIGHTS, reports on her own experiences and anxieties as an African 
American woman in American society. Williams describes a shopping 
visit to Au Coton, a retail establishment near her home in New York 
City. In the store, three young salespeople are overheard “joking about 
Jews.” Williams examines her silence about their obvious anti-Semitic 
comments. She concludes that she was unable to say anything because 
she had been “privileged” to hear what these people thought. “I realized 
that breaking the bond of my silence was like breaking the bond of our 
silence.” 64 The story is then used to discuss how racism is perpetuated 
by a “bond of silence.” © 

Interpretive jurisprudence has developed from a broad range of her- 
meneutic interpretive strategies used by legal critics to question the 
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official interpretations of legal texts. One strategy is to encourage the 
reader to discover new meanings and interpretations by questioning the 
authority of legal texts. Stanley Fish’s idea of “reader response” criti- 
cism, for example, claims that the meaning of a text is created by the 
community of interpreters who share social and aesthetic practices. 
The community of readers becomes, in Fish’s view, the source of the 
text’s authority. What is “in” the text is a function of the traditions, 
practices, and customs of an interpretive community. The official inter- 
pretations of the law are viewed by Fish as “fixed” within the context of 
legal discourse. 

The idea of a fixed cultural context for grounding legal interpretations 
is viewed by others as a cover for the exercise of political power. An 
early and provocative proponent of this view is Sanford Levinson, a 
professor of law at the University of Texas. In a 1982 essay, Law as 
Literature,” he argued that there will always be as many plausible 
readings and competing interpretations of law as there are poetry. Ac- 
cording to Levinson, “the principle social reality of law” is the political 
force of official interpretations that require the community to accept the 
interpretation law requires.®® Levinson’s law-as-literature perspective 
leads him to contemplate the political dimension of law in its fullest 
sense. 

Interpretive jurisprudence has consequently stimulated a lively aca- 
demic debate about the proper “interpretive practice” to be applied in 
judicial interpretations of the Constitution. Constitutional liberals like 
Owen Fiss reject Levinson’s interpretive conclusions and argue that legal 
interpretation can be grounded in the objective source of the disciplinary 
rules of the interpretive community.’ Constitutional conservatives who 
follow Judge Robert Bork’s example use traditional literary notions 
about the “author’s intent” in defending an interpretive canon that the 
Constitution means only what the drafters who originally wrote it in- 
tended it to mean.” Supreme Court Justices Antonin Scalia and Clarence 
Thomas have relied on original intention to defend their conservative 
view of the Constitution. Some believe that an objective source of legal 
meaning is embedded within the text of the law or its institutions and 
culture, while others argue that texts and culture are sufficiently ambigu- 
ous to permit readers to invent whatever meaning serves their partisan 
views.”! 

Hence, while it might appear to some that the law and literature 
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movement does not have a strong ideological program like the law and 
economics, critical legal studies, or feminist legal theory movements, it 
has stimulated normative and political perspectives about law. David 
Papke noted that “political alignments in the movement dance from one 
end of the spectrum to the other.” ’* James Boyd White helps capture 
the politics of the movement by emphasizing that interpretative activity 
as a creative art form enables us to better grasp our human capabilities 
for self-definition.” Alternatively, as Richard Weisberg argues, law and 
literature offers insight about the human condition often missing in legal 
analysis.’”* On the other hand, other law and literature practitioners like 
Robin West illustrate how the stories in classics of literature might lead 
legal analysts to misunderstand the plight of women.” Even Richard 
Posner, the founding father of the law and economics movement, ac- 
knowledges that “literature . . . speaks to. . . the eternal problems of the 
human condition.” © The politics of this movement seems to be aimed 
at bringing out the human element missing in law. 

The literary perspective has been used by traditional legal scholars 
seeking to defend modern foundations of law and prevailing jurispru- 
dential conceptions of law. Ronald Dworkin relies on literary forms of 
interpretation of law to defend and justify liberal legal thought.” Owen 
Fiss uses literary concepts of interpretation to defend the possibility 
of legal objectivity.” Even James Boyd White is a defender of conven- 
tionalism: He argues legal interpreters can discover an “ideal” under- 
standing about law and adjudication by adopting an “ideal reader” 
perspective.’? Thus, White’s view that “[t]he lawyer’s work thus contri- 
butes to a process of collective or cultural education that is in structure 
analogous to that experienced by the single reader of the literary text” 8° 
establishes an interpretive foundation for the enduring belief in law’s 
autonomy similar to the one offered by Ronald Dworkin. Law and 
literature has therefore not always been opposed to the projects of 
legal modernism. 

What aligns this movement with legal modernism is the distinctive 
humanistic aspirations of literary jurisprudence. Practitioners of the 
movement believe that the basic human dimension of modern law can 
be discovered from the study of the great works of literature, literary 
criticism, and narrative interpretation. In either case, narrative and liter- 
ary studies have become powerful tools for capturing the human element 
missing in legal studies. One might say that the law and literature 
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movement advances the modern project of Enlightenment by offering a 
unique and humanistic foundation for law, one that takes the humanity 
underlying law and adjudication seriously. In this important way, law 
and literature practitioners seek to render law more pure in its aspira- 
tions. The law and literature perspective attempts to interject humanistic 
values in law so as to perfect traditional jurisprudential studies. 


Late 1980s Law and Literature Scholarship — 
Proliferating Literary Discourses 


By the late 1980s, the influence of law and literature could be found in 
the work of scholars such as White and Weisberg, who claimed that the 
law and literature perspective would transform the way legal academics 
talk and think about law and adjudication. The movement questioned 
the basic universal assumptions shaping the discursive culture of law by 
“pointing towards a more overt and ethical use of institutional lan- 
guage.” 8! A major shift in theoretical practice occurred as other law and 
literature practitioners discovered new interpretive strategies within the 
transformative ideas of critical social theorists such as Michel Foucault, 
Jacques Derrida, Jean-Francois Lyotard, and Edward Said. The new 
interpretive strategies of critical social theory (deconstruction, post- 
structuralism, postmodernism, neopragmatism) have energized the law 
and literature movement and broadened its theoretical base. By the late 
1980s, law and literature scholars took the “interpretive turn” and 
began arguing that literature and literary criticism were highly relevant 
sources for understanding the politics of interpretation.” $ Their inter- 
pretive arguments developed from a cultural form of literary criticism 
that sought to bring out the diverse, multiple discourses that had been 
silent in legal analysis. They claimed that legal interpretation has con- 
strained the “hermeneutic possibilities” in order to maintain and ratio- 
nalize legal institutions and the social and economic conditions they 
support.*4 

One interesting manifestation of this involves new imaginative read- 
ings of classical literature. Robin West’s imaginative interpretation of 
Kafka’s THE TRIAL in a widely discussed HARVARD Law Review article, 
for example, was used by West to expose the limitations in the mindset 
of Richard Posner’s ECONOMIC ANALYSIS OF Law.® According to West, 
Kafka’s story reveals the ethical failings of the scientific-like analysis 
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used by Posner in his economic analysis of law. West argued that 
Posner’s vision of the legal world betrays the contradictory impulses of 
masochistic authority and submission found in Kafka’s story. West 
argued that Kafka’s story illustrates how people sometimes exercise 
freedom to choose in inherently coercive ways. Freedom of choice can 
be motivated by dark impulses to submit to authority. Posner’s theory 
of individual autonomy as the neutral calculation of good and bad was 
shown by West to have potentially immoral consequences. 

West thus used Kafka’s text to support the validity of the normative 
argument she constructed in response to Posner’s economic analysis of 
law. Kafka’s story was used as a political and rhetorical device for 
formulating West’s normative argument. West makes no attempt to read 
Kafka’s text as a story about real cultural events of a particular histori- 
cal moment. Nor was there any attempt to remain faithful to Kafka’s 
text or intent. In her “nuanced readings” of Kafka, West sought to 
persuade readers “that Kafka’s characters depict fundamental, timeless 
truths about human nature that are not confined by the author’s own 
profound personal despair, mental illness, or the extraordinarily bleak 
social world his novels depict.” 86 | 

West’s interpretive reading of Kafka relies upon a reader-response 
strategy to expose how economic interpretations of law are based on 
culturally arbitrary” understandings of human behavior. By encouraging 
her readers to imagine different cultural understandings of human be- 
havior suggested by Kafka’s text, West encouraged them to develop 
their own awareness of the multiple motivations of human behavior. 
She used Kafka’s text as a rhetorical device to bring out the multiple 
consciousness of “consent” and “authority” in order to challenge 
Posner’s view that human behavior is exclusively motivated by self- 
interested behavior.®’ Patricia Williams’s Alchemical Notes?! follows a 
similar strategy in using her own personal narrative to provoke ques- 
tions about the cultural attitudes and perspectives of race that have 
influenced the traditional legal understanding of race discrimination 
problems. By the mid-1980s, this form of reader-response storytelling 
was a popular tool used by legal scholars. This form of narrative juris- 
prudence seeks to move beyond the historically determined narratives of 
classical or modern literary studies. 

The pedagogy of legal storytelling or “voice scholarship,” the genre 
of law and literature scholarship popular in the late 1980s, had become 
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a powerful tool used by feminists and critical race scholars to show 
how the narrative perspectives of minority groups were excluded or 
marginalized in mainstream legal discourse.®? In 1989, a legal sympo- 
sium on legal storytelling was held in a major law review,” attracting 
the attention of academic lawyers.”! By 1992, the prominence of narra- 
tive jurisprudence and legal storytelling was featured in the New York 
Times.?* The objective of the “outsider storytelling” by minorities was 
to bring out the voices of all people (African Americans, gays and 
lesbians, other non-white, non-Western people) left out of the discourse 
of law.” This genre of narrative jurisprudence has become a critical 
methodology for unmasking the universal concept of self in the law-and- 
literature movement itself. 

Another important and highly influential strand of late 1980s legal 
scholarship that developed from the law and literature movement in- 
volves the work of antifoundational literary critics and philosophers 
such as Stanley Fish and Richard Rorty. These scholars used literary 
strategies to attack foundational interpretations of literature and law.”4 
Fish believes that “literary criticism” is a tool for debunking the founda- 
tional claims of theory in law or literature. He sees little point in appeal- 
ing to “principles” of one’s discipline because professional judgments 
always come down to a matter of consensus or belief. He views profes- 
sional expertise as merely a matter of literary style or taste; it cannot 
provide anything more in the way of a legitimating ground. 

Debates between legal foundationalists and antifoundationalists re- 
flect pervasive disagreement about the possibility of maintaining a legal 
or philosophical consensus about the possibility of discovering “right 
answers” to every legal problem, or reaching a consensus on the values 
and goals of the legal system.” Legal foundationalists believe that right 
answers can be found within the shared consensus in social values and 
goals of society. Antifoundationalists reject the ideas of shared intellec- 
tual foundations and therefore do not accept the right-answer thesis or 
view consensus as a possibility. The debate between foundationalists 
and antifoundationalists is reflected within diverse new movements of 
literature and philosophy that question traditional philosophers who 
believe in the possibility of objectivity, rationality, and universal 
knowledge.”¢ 

Rorty, a leading antifoundational philosopher, utilized literary criti- 
cism and classical literature to develop his particular antifoundational 
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philosophy of neopragmatism.?’ In CONTINGENCY, IRONY AND SOLI- 
DARITY, he found inspiration in the literature of Vladimir Nabokov and 
George Orwell, which exposed the temptations of modern liberals to be 
cruel and illustrated the “irony” and “contingency” of modern liberal 
thought.”® Rorty thus stretches the term “literary criticism” to involve 
something more than the “literary qualities” in a book in order to 
explore how canons of interpretation can be broadened to facilitate 
moral and political reflection.”? According to Rorty, the modern critic 
“is not in the business of supplying himself and his fellow [critics] with 
a method, a platform, or a rationale. He is just doing the same thing 
which all [critics] do—attempting autonomy. He is trying to get out 
from under inherited contingencies and make his own contingencies, get 
out from under an old final vocabulary and fashion one which will be 
all his own. The generic trait of [critics] is that they do not hope to have 
their doubts about their final vocabularies settled by something larger 
than themselves.” 100 

In CONSEQUENCES OF PRAGMATISM, Rorty contrasted two stylistic 
paradigms used in law and literature that were applicable to the styles of 
legal argument made in law.'°! He asserts that lawyers are trained to 
use a scientific-legal style of analysis that emphasizes the importance of 
cogency and formality in legal argument at the expense of discovering 
new modes of argument.!° This paradigm values “[t]he ability to con- 
struct a good brief, or conduct a devastating cross-examination, or find 
relevant precedent [and the overall ability to] see at a glance the inferen- 
tial relationships between all the members of a bewilderingly large set of 
propositions.” 1% The literary stylistic paradigm, on the other hand, may 
involve “argumentation, but that is not essential; what is essential is 
telling a new story, suggesting a new language-game, in the hope of a 
new form of intellectual life.” 104 

While the scientific-legal paradigm “asks that premises be explicitly 
spelled out rather than guessed at, that terms be introduced by definition 
rather than by allusion,” the literary paradigm asks that new stories and 
new language games be told in the law so that decision makers and 
policy planners might discover new insights for dealing with legal prob- 
lems.!°° The fact that different stylistic paradigms frequently involve 
different normative modes of legal argument is helpful for understanding 
the politics of legal form.!°° Thus, the stylistic modes of legal modernism 
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project different normative visions of legal argument than those of post- 
modernism. 

Rorty’s style of literary criticism has paved the way for the revival of 
pragmatic philosophy in legal studies as well for the use of literary 
criticism to refute essentialist interpretations of law and legal decision 
making.'°’ The revival and reinterpretation of American legal pragma- 
tism derived from Holmes is known today as neopragmatism.'° Neo- 
pragmatists exhibit “a profound skepticism about the possibility of con- 
sensus in social values and goals.”1°? Rorty has been the leading 
promoter of the neopragmatic philosophy. The primary purpose behind 
his neopragmatism is to offer a philosophical alternative to the Kantian 
conception of philosophy as foundational. Rorty believes that the notion 
of objective knowledge in philosophy rests upon interpretation of a 
particular literary practice. He thus stretches the word “literature” to 
cover whatever the literary critics criticize, including the foundational 
assumptions of philosophy.''° Rorty uses a form of literary criticism to 
show how foundational assumptions of philosophy can be refuted. 

Contemporary legal critics believe that Rorty’s literary criticism and 
neopragmatism challenge foundationalism in modern jurisprudence. 
Thus, Joseph Singer relied on Rorty to question the possibility of legal 
objectivity: “All objectivity means is agreement among people”; 1!! and 
Martha Minow and Elizabeth Spelman found within Rorty’s writing a 
valuable insight about language on human cultures: “It [is] better to 
speak within particular communities about contingent practices.” 12 
Legal scholars have also used Rorty’s pragmatic philosophy to construct 
antifoundational approaches to legal analysis, some of which rely upon 
what is known as “practical reason.” !!° Practical reason calls for a 
contextual approach to legal interpretation, one that would provide the 
“best answers” for the problem at hand based on experience, context, 
and common sense. Pragmatic legal theorists assert their belief in practi- 
cal reason to question the philosophical foundations of modern legal 
theory.!!* Rorty’s literary strategies are used by contemporary legal 
critics to reveal how legal perspective is influenced and shaped by differ- 
ent class-based cultures. 

Stanley Fish has also been influential in showing legal scholars how 
traditional theories of interpretation repeat the mistakes of foundation- 
alism. According to Fish, judgments in law, as in literary criticism, 
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always involve a matter of belief and cannot be based on a legitimating 
foundation. By claiming that truth is contingent on a particular “inter- 
pretive community,” 1" Fish provided legal critics with a powerful inter- 
pretive stance for attacking the foundations of modern jurisprudence. 
Fish views autonomous law as a set of shared assumptions about legal 
meaning, context, and authorial intent. He encourages legal critics to 
abandon their search for the one true rule of law. Fish seemingly offers 
comfort to antifoundational legal theorists who think that law must be 
understood as a special form of conversation—what some have called 
“a deliberative practice.” 116 On the other hand, Fish is critical of anti- 
foundational theorists who believe that antifoundational theory can 
avoid the dilemmas and predicaments of modern theory. 

Because law and literature scholars disagree about basic literary strat- 
egies and goals, it remains questionable whether law and literature 
will lead to transformative changes in law. Some reject the reliance on 
traditional literary canons of criticism, while others argue that tradi- 
tional canons of classical literature are needed to teach the necessary 
ethical lessons of law and literature.'!” Still others believe that the 
narrative strategy of this movement offers a promising strategy for en- 
gaging a form of leftist politics to expose the racial and gender bias 
of traditional jurisprudence.''® The methodological eclecticism of the 
movement, however, means that law and literature has failed to advance 
a strong theoretical stance generally. 

While it is true, as Richard Posner argued, that “there is no central 
theory of literature that can be taken and applied to a body of law,” 11? 
this does not mean that law and literature is a theoretically weak move- 
ment when compared to law and economics. James Boyd White believes 
that law and literature is now primarily an art form.'?° David Papke 
claimed that the activities within law and economics and law and litera- 
ture are fundamentally different: 


Economics facilitates deductive reasoning regarding the law. Literature, by con- 
trast, is different in its application. Literature consists of poems, plays, stories, 
novels, and various other primary cultural forms. One does not deduce new 
propositions from literature, but literature does contribute to our humanity and 
ability to understand the law. . . . When literature both as a primary art and as a 
humanistic undertaking is combined with law, the combination is indeed less 
systematic and predictable than is the combination of economics and law.'7! 
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Law and literature thus offers a different form of knowledge about law 
than that offered by modern legal thinkers. A dominant perspective of 
the current generation of law and literature scholars is aimed at deflating 
foundational truths and values that legal modernism projected in its 
stories about law and society. 

Law and literature practitioners have expanded and diversified juris- 
prudential studies through the use of literary criticism in legal analysis. 
By offering contrasting humanistic views about law and legal decision 
making, these scholars encouraged lawyers and judges to be more aware 
of the human and cultural aspects of law. The law and literature move- 
ment stimulated new interest in understanding the way law intertwines 
with the “cultural artifacts” of literature. Encouraged by such develop- 
ments, other legal academics have argued that the movement should be 
diversified even more by expanding the varieties of cultural artifacts 
to include “the interrelationships of law and popular culture.” 12? As 
Rosemary Coombe, a law professor at University of Toronto, recently 
argued: “Modern (or, more precisely, postmodern) anthropology has 
made significant contributions to our understanding of cultural context 
by stressing that cultural context is not a singular structure of constraint 
that, so to speak, ‘descends from above,’ but a dynamic of multiple 
discourses which exist only in their reproduction and transformation of 
everyday practices.” !?° 

Finally, the traditional canon of the Great Books approach defended 
by Weisberg’s style of literary jurisprudence has been criticized for fail- 
ing to include stories about women, people of color, and non-Western 
people. One critic has stated that “when Richard Weisberg constructs a 
model reading list for course in Law and Literature, he includes nine 
weeks of white male authors (Shakespeare, John Barth, Melville, Dick- 
ens, and Faulkner) and only one black woman (Toni Morrison).” 14 
This causes some to wonder whether the Great Books tradition of law 
and literature commits the movement to storytelling by white men or 
other nondiverse perspectives.'*? This may be a misreading of Weis- 
berg’s pedagogical purpose, however, since he uses the classics only to 
explore “literary sensibility in law” from the reader’s perspective.'”° 
Weisberg’s postmodern view is that “plain meanings can only be discov- 
ered by audiences receptive to them.” £7 

Postmoderns have nonetheless moved away from the Great Books 
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idea and started experimenting with the narrative and literary mode to 
justify a multicultural law and literature movement that has developed 
into a rather diverse multicultural movement. The readings and teach- 
ings of law and literature are held out as “powerful counterunderstand- 
ings” 128 about legal decision making. Postmodern trends within the 
academy have diversified the law and literature movement by fragment- 
ing its members within different theoretical camps. 

Postmodernism has thus impacted the law-and-literature movement 
by questioning the notion of an “ideal” reader or law and literature 
perspective. Although it is true that the law-in/law-as-literature dichot- 
omy is now passé, so too is the law and literature dichotomy. Law and 
literature is another field in which postmodern strategies of interpreta- 
tion have destabilized the autonomy of yet another foreign discipline 
pressed into the service of multicultural legal analysis. The method and 
medium of law and literature has become one of many different modes 
of expressing our understanding of law and jurisprudence. Thus, the law 
and literature movement merely offers a different vantage point from 
which to view a different possibility for jurisprudence in legal studies— 
one that rejects the vision of law as disciplined rhetoric and neutral 
rationality divorced from context. Reading literary texts and engaging in 
literary criticism encourages lawyers and judges to approach law from a 
multicultural and postmodern perspective. 


9. Critical Race Theory 


As the 1980s came to a close, a new movement in legal thought emerged 
offering a new epistemological source for law derived from the “actual 
experience, history, culture, and intellectual tradition of people of 
color.” ! This movement developed as racial-minority scholars within 
critical legal studies and other progressive networks established “an 
African American movement”? in legal studies to approach problems of 
race from the unique perspective of African Americans. Critical race 
theorists asserted that it was time for “different and blacker voices [to] 
speak new words and remake old legal doctrines.” * The critical race 
theory movement emerged as minority scholars developed a race con- 
sciousness form of legal criticism. “Race consciousness” characterizes 
the jurisprudential perspective of minority scholars who emphasize the 
need for fundamental changes in the way the law constructs knowledge 
about race.* 

Critical race theorists focus on racial consciousness to address the 
question of “color” in American law. The traditional view of the law 
of race discrimination has been structured by a silent category that 
distinguishes between people of different color. The color “white” has, 
for example, served as an implicit legal benchmark for determining 
whether the goal of legal equality has been achieved—equality requires 
that people of color enjoy the same formal rights and process as the 
dominant group. Critical race theorists argue that this way of thinking 
has the ideological consequence of convincing minorities that racial 
discrimination can only be eradicated through the implementation of 
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color-blind meritocratic standards, which accord whites and blacks the 
same formal rights and process.’ 

Critical race theorists claim that when color is used in this way, it can 
reinforce racist attitudes prevailing in society that seek to justify the 
oppression of racial minorities. They contend that by generalizing the 
category of race, the law reinforces the stereotypes of minority groups 
that have historically subordinated all people of color.’ It is said that the 
law’s generalization of the category of race suppresses knowledge about 
the different cultural experiences and attitudes of racial groups.’ Race 
consciousness is thus the critical method these scholars advance in their 
struggle to achieve racial equality in the law. Color of skin pigmentation 
is viewed by critical race scholars as a symbol of cultural and personal 
identity constructed by white society.” 

Race consciousness established a unique critique developed by minor- 
ity legal scholars who advanced a racially distinctive body of civil rights 
scholarship—scholarship by minority academics who asserted their ra- 
cial distinctiveness in their scholarship.!° The idea of a critical race 
theory arose as minority legal scholars challenged the foundational as- 
sumptions of civil rights scholarship. Richard Delgado’s 1984 article, 
Imperial Scholar: Reflections on a Review of Civil Rights Literature," 
for example, charged that civil rights scholarship was held captive by a 
group of elite white “imperial scholars” who created a “scholarly tradi- 
tion” that systematically excluded or minimized the participation of 
minority scholars.!2 A similar charge was raised by minority scholars 
who claimed that the critical legal studies movement lacked sufficient 
race consciousness.'? Critical race theory also developed as minority 
scholars developed race-conscious critiques in reaction to civil rights 
law.!* Critical race theory thus developed as a series of reactions against 
the typical modes of analysis used by white legal scholars, practitioners, 
and judges in their legal analysis of the race problem. The jurisprudence 
of this movement was shaped by something missing in traditional and 
non-traditional jurisprudence—race consciousness. 

Because racial critiques of law are “rooted in the history of American 
race relations,” the intellectual origins of critical race theory are quite 
old, going back to the early history of slavery in America.!> The idea of 
“critical” race theory, however, can be traced to recent developments in 
the civil rights movement. The movement became visible after a number 
of important conferences were held at the University of Wisconsin to 
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consider minority perspectives and approaches for responding to the 
“crisis of confidence” in the civil rights movement and antidiscrimina- 
tion law in America. By the late 1980s, advocates and critics alike 
seemed to agree that the civil rights movement in America had run out 
of steam. Professor Derrick Bell, the most widely known African Ameri- 
can civil rights scholar in legal education today, forcefully argued that 
the civil rights movement and its promise of supposed benefits of legal 
reforms has been largely a failure.’ On the other side is the highly 
regarded conservative African American commentator Thomas Sowell, 
who believes that the struggle for racial equality under the law has been 
completed and that continued affirmative action is no longer nec- 
essary. /” 


Color-blind Law 


Much of the intellectual debate about civil rights reform in American 
law is based on the ideal of a “color-blind” society.!® Traditional legal 
scholars, influenced by the liberal values of universalism and formal 
equality, saw the goal of ending race discrimination intertwined with the 
law’s aspiration of objectivity and neutrality. The traditional view pos- 
ited that the legal system would eliminate race discrimination by ensur- 
ing that every citizen, regardless of race, received the same treatment 
under law. The liberal version of a color-blind society required “color- 
blindness” in the law of race discrimination. However, once the law 
performed its proper function of assuring formal equality, color-blind- 
ness meant that furthering the rights of one group at the expense of 
another would amount to race discrimination. Thus, antidiscrimination 
remedies such as affirmative action would promote race discrimination 
in a color-blind society. Differences between groups would not be the 
result of race discrimination in such a society, but the expected conse- 
quences of groups competing for societal rewards on the basis of merit. 
The debate over civil rights hinged on whether or not American antidis- 
crimination law achieved formal equality between the races. 
Conservative race scholars such as Thomas Sowell argued that the 
ideals of formal equality had been achieved in America. According to 
Sowell, “The battle for civil rights was fought and won—at great cost— 
many years ago.” 1? Because conservative scholars like Sowell believe 
that the battle for formal equality was won, they argued that the contin- 
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ued demand for affirmative action and equality in outcomes made civil 
rights advocates mere lobbyists for special-interest politics.2° The civil 
rights movement, with the help of federal judges, was held responsible 
for the politicization of antidiscrimination law. This conservative criti- 
cism of civil rights reform in America was similar to Herbert Wechsler’s 
criticism of the Brown decision:7! both said that judges should not 
participate in a process that reduces “the law to a question of who has 
the power and whose ox is gored.” *2 

Derrick Bell, on the other hand, argued that the stylistic paradigm of 
civil rights law had established an argumentative basis for the belief that 
the races enjoyed formal legal rights, when in fact the reality of race 
discrimination continued to subordinate African Americans to an infe- 
rior position in society.? Bell argued that it was the rhetoric of neutral 
rights which prevented the legal system from doing anything efficacious 
about the substantive inequality between the races. Bell viewed the 
Warren Court decisions on civil rights as establishing a false rhetoric of 
racial equality. As Bell observed: “The modern civil rights movement 
and its ringing imperative, ‘We Shall Overcome,’ must be seen as part of 
the American racial fantasy.” 24 He has argued that the Supreme Court’s 
decision in Brown v. Board of Education?’ was decided the way it was 
because the decision coincided with the interests of middle- and upper- 
class whites.*° 

The different perceptions of these two well-known intellectuals 
helped shape and focus the political positions of scholars on the question 
of color-blind antidiscrimination law. The conservative and liberal posi- 
tion is that antidiscrimination law should be color-blind, while the left 
argues on behalf of race consciousness. Conservatives like Sowell have 
aligned themselves with the color-blind meritocratic position of modern 
legal scholars who follow the liberal Wechslerian view that questions of 
race must be judged under racially neutral standards. Under the color- 
blind meritocratic position, individuals should be judged on the basis of 
merit and ability regardless of race. Critical race scholars of the left 
attempt to develop ideological critiques of civil rights law that deepen 
the original insights of Derrick Bell’s interest-convergence thesis.?” They 
reject the color-blind, meritocratic position of conservative and liberal 
legal scholars because they believe that meritocracy and color-blindness 
are cultural standards that favor the interest of the white majority and 
fail to respect the reality of racial hierarchy structuring American soci- 
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ety. For critical race scholars, color-blind meritocracy is part of racist 
ideology that prevents the law from affirming the cultural diversity of 
individuals belonging to the minority community. Critical race scholars 
thus argue that meritocratic judgments must be made on the basis of 
race-conscious standards. 


Racial Critiques of Civil Rights Scholarship 


Instead of “color-blindness,” critical race scholars argue the importance 
of race consciousness—the view that the question of color is more than 
just an issue of skin pigmentation. To be race conscious is to be aware 
that race is linked to identifiable communities in American society that 
are “different from the community of Anglos in America.” %8 Seen from 
the perspective of race consciousness, the “belief in color-blindness and 
equal process ... would make no sense at all in a society in which 
identifiable groups had actually been treated differently historically and 
in which the effects of this difference in treatment continued into the 
present.” ?? Critical race scholars thus challenged the epistemological 
category of color-blind law—a legal category of racial justice that mod- 
ern liberal legal theorists have used to structure race discrimination law 
for the past fifty years. 

A central aim of the movement focused on the effort to develop a 
racially distinctive body of race consciousness scholarship. Civil rights 
scholarship reflects the perspective of white scholars who examine racial 
problems from the perspective of white culture. Critical race scholars 
claim that the existing body of scholarship in civil rights fails to ade- 
quately address the perceptions and consciousness of racial minorities 
who experience firsthand the oppression of racial discrimination.*° They 
challenge the traditional legal scholar’s faith in external, universally 
accepted meritocratic standards for judging the merits of scholarship. 
They argue that color-blindness has infected civil rights scholarship thus 
preventing legal scholars from understanding the meaning of discrimina- 
tion from the victim’s perspective. 

Richard Delgado criticized the “scholarly tradition” in civil rights law 
for its failure to encourage the participation of minority scholars in the 
development of central areas of civil rights law.°! Because minority 
scholars have been excluded from the scholarly tradition, their work is 
rarely cited by the courts because they are not members of the “inner 
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circle of about a dozen white, male writers who comment on, take polite 
issue with, extol, criticize, and expand on each other’s ideas.” 32 

Professor Mari Matsuda, agreeing with Delgado, complained that 
racial hierarchy in legal academia has favored whites over blacks, creat- 
ing what she has called “segregated scholarship.” 3? Matsuda argued 
that victims of racial oppression can speak with special authority on 
problems of race: “The victims of racial oppression have distinct norma- 
tive insights.” 34 She claimed that “[t]hose who are oppressed in the 
present world can speak most eloquently of a better one.” 3° Delgado 
and Matsuda thus advanced an “exclusion thesis,” which asserted that 
“the intellectual contributions of scholars of color are wrongfully ig- 
nored or undervalued.” 36 

Critical race scholars also argued a “racial distinctiveness thesis.” 37 
They asserted that minority scholars share an awareness of racial op- 
pression that permits them to discuss problems of race from a personal 
vantage point that gives their narrative the authority of “racial distinc- 
tiveness.” Delgado argued that white scholars see civil rights problems 
from a fundamentally different perspective than minority scholars. Con- 
sequently, they tend to focus on different issues, arguments, and substan- 
tive topics.2®> Matsuda argued that the legal elite of academia have 
established an illegitimate racial hierarchy that has subordinated the 
academic status of minority scholars.°? She argued that minority schol- 
ars are the ones the law should listen to since “[t]hose who have experi- 
enced discrimination speak with a special voice.” 4° 

The emphasis on race consciousness in critical race scholarship has 
stimulated a call for stories from and about the experience of people of 
color. As a result of the new pedagogy of storytelling, a new form of 
narrative jurisprudence emerged within critical race scholarship. Like 
the narrative jurisprudence associated with the feminist and law and 
literature movements, which seeks to reveal the human potential missing 
in law, race-conscious narratives are offered to reveal the missing race 
consciousness of legal and social thought. Critical race scholars such as 
Derrick Bell, Richard Delgado, and Patricia Williams have used rich 
allegories, metaphors, chronicles, and parables to describe the experi- 
ence of race discrimination from an African American perspective. Race 
narratives are another illustration of how “narrative jurisprudence” illu- 
minates a particular experience left out of modern legal discourse.*! 

The “voice of color” is relevant because it gives importance to the 
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perspective of minority groups.*” The rationale for race narratives in 
legal scholarship is similar to the argument for feminist narratives in 
legal scholarship—both seek to bring out the social reality of the vic- 
tim’s story.® Critical race scholars, like feminist legal scholars, attempt 
to provide a perspective for understanding the gender implications of 
traditional jurisprudence—perspectives that are not easily understood 
by white men. Race and gender are said to be prerequisites for speaking 
and writing on the subject of race or gender discrimination. Stories are 
vehicles for ascertaining knowledge about different cultural worlds. 


Minority Critiques of the Critical Legal Studies Movement 


Critical race scholars also developed a “critique of the critique” of CLS 
scholars and their political criticisms of law in general, as well as race- 
relations law in particular.44 Kimberle Williams Crenshaw, for example, 
focused her race-conscious criticism on the ideological projects of CLS 
as they related to the left-critique of American law generally. In her 
path-breaking article, Race, Reform and Retrenchment: Transformation 
and Legitimation in Antidiscrimination Law,* published in the HAR- 
VARD Law REVIEW in 1988, Crenshaw identified what she called a 
serious “unintended consequence” of the CLS critique of American legal 
thought, namely the failure to address the reality of racial oppression.*° 
As she explained: “While Critical scholars claim that their project is 
concerned with domination, few have made more than a token effort to 
address racial domination specifically, and their work does not seem 
grounded in the reality of the racially oppressed.” *” Crenshaw also 
claimed that CLS may have disempowered racial minorities by denying 
them the transformative potential of liberalism’s aspiration and by fail- 
ing to address the problem of racism in America directly. 

Crenshaw asserted that the CLS attack on rights discourse was incom- 
patible with minority efforts to achieve transformative social change 
through the law. In her view, CLS strategy may have led minorities 
down a dead-end road. Crenshaw, like other critical race theorists, 
argued that the CLS critique of rights failed to recognize that rights 
discourse offered racial minorities “some aspirations that are central to 
Black demands, and may also perform an important function in combat- 
ing the experience of being excluded and oppressed.” *® Crenshaw also 
rejected the standard CLS view of legal ideology as “induced consent,” 
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because the CLS view failed to appreciate that racism, not liberal ideol- 
ogy, was the true source of racial domination.*? Critical race scholars 
thus argued that the “principal error” of the CLS critique of liberal 
ideology is that CLS assumes that ideologically induced consent is the 
source of all forms of domination and oppression. 

The CLS position on race discrimination law was shaped by Alan 
Freeman’s 1978 article, Legitimizing Racial Discrimination through 
Antidiscrimination Law,° which advanced the distinction between the 
“victim” and the “perpetrator” perspectives.°! Freeman, a well-known 
critical legal studies scholar at the University of Buffalo, argued that 
civil rights law had internalized the perpetrator perspective, which was 
concerned with rooting out the behavior of bad actors who engaged in 
discriminatory practices. The central concern of the law was eliminating 
discriminatory intent or fault. The perspective of the victim, however, 
was rooted in the experience of racial discrimination and oppression. 
The central concern of law from the victim’s perspective is measured by 
the success of results. The official perpetrator perspective of law was, 
according to Freeman, unable to account for the experience of inequality 
from the “victim’s” perspective. Central to the victim’s perspective is the 
historical experience of racial oppression embedded within the customs 
and practice of culture. Racial discrimination involves racist practices of 
culture which transcend the principle of individual fault. When coupled 
with the ideology of “induced consent,” the perpetrator perspective of 
antidiscrimination law had the effect of “blaming the victim” for the 
disparate results of the victim’s position in society. 

Freeman’s analysis placed a premium on understanding the law of 
antidiscrimination from the victim’s perspective. Crenshaw argued that 
“Freeman’s discussion of antidiscrimination law suffers from a failure to 
ground [the] critique in the historical and ideological conditions that 
brought about antidiscrimination law.” °? Specifically, Freeman was crit- 
icized for failing to analyze how race consciousness in the law affected 
his understanding of the categories “victim” and “perpetrator.” Cren- 
shaw claimed that Freeman’s categories also failed to explain the racial 
backlash and retrenchment resulting from the implementation of race- 
specific affirmative action remedies in the law.°? As Crenshaw explained: 
“Without such an analysis of racism’s role in maintaining hegemony, 
[Freeman’s] explanation simply does not convincingly capture the politi- 
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cal realities of racism and the inevitability of white backlash against any 
serious attempts to dismantle the machinery of white supremacy.” 34 


The Racial Critiques Debate 


Racial critiques of civil rights and CLS scholarship have since provoked 
a heated debate within the academic community. Randall L. Kennedy, 
an African American professor at Harvard Law School, published Racial 
Critiques of Legal Academia,’ an essay that rejected the race-based 
standing assertions of critical race theorists such as Bell, Delgado, and 
Matsuda. Kennedy’s article provoked what is now known as the racial 
critiques debate. This debate has, despite its polarizing rhetoric, helped 
to refocus the arguments about the validity and effectiveness of race- 
conscious legal scholarship. This debate was a defining moment in the 
critical race theory movement. 

The racial critiques debate was precipitated by Kennedy’s claim that 
the race-consciousness critiques of critical race scholars Bell, Delgado, 
and Matsuda, were “bad for minority scholars” and “bad for all schol- 
ars.” 36 According to Kennedy, race-conscious critiques “would be bad 
for all scholars because race-based criteria for intellectual standing are 
anti-intellectual in that they subordinate ideas and craft to racial sta- 
tus.”°” In his view, race-conscious criticism reduces to the unthinkable 
view that the merit of one’s ideas depends on “who one is.” 58 

Kennedy thus claimed that race-based scholarship was dangerous 
because it set the stage for racist categories in judging the validity or 
merit of ideas about the law. “If the tables were turned,” Kennedy 
wrote, “if a commentator were to read articles by twenty-eight scholars 
of color, describe deficiencies found in some of them, acknowledge that 
some black scholars produced work that avoided these pitfalls, but 
nonetheless conclude that manifestations of these flaws were attributable 
to the race of the twenty-eight authors—there would erupt, I suspect (or 
at least hope), a flood of criticism.” >? 

Kennedy claimed that race-conscious critiques may have had the 
undesirable consequence of silencing the important contributions of 
white race scholars, thus hindering the transformative effort of all indi- 
viduals interested in eliminating illegitimate racial hierarchies in the 
law.© In Kennedy’s view, the problem with “voice of color” scholarship 
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is that it derogates the individual’s ability to have an impact in the 
world. The idea of “race-based standing” would prevent white scholars 
from working in the field. On the other hand, race scholars such as 
Thomas Sowell would be presumed to have standing even though their 
scholarly orientation is aligned with the very position critical race schol- 
ars seek to change.*! Kennedy also argued that such a strategy could be 
misused for illicit racial purposes and would lead to the diminished 
reputation of minority scholars, since the field would be regarded by 
other academics as “soft.” © 

Kennedy’s article precipitated fierce criticism in legal academia, and 
in the popular press. Kennedy was accused of being “insincere” © in his 
arguments, and he was charged in an editorial in the New York Times 
as “willing to speak for whites.” 64 In a special Colloquy published in 
the HARVARD LAw REVIEW, a number of well-respected legal academics 
rejected Kennedy’s argument and came to the defense of critical race 
scholars.© Scott Brewer suggested that the debate provoked by Ken- 
nedy’s article involved a “more deeply flowing discussion” about a 
vital moral question of whether minority scholars should emphasize the 
“sameness or difference” between the races.°* Milner S. Ball, on the 
other hand, argued that the debate involved two different worldviews or 
ideologies: “What is to be hoped for, then, is not a surrender of stan- 
dards but translation, the art of ‘making it possible for people inhabiting 
different worlds to have a genuine, and reciprocal, impact upon one 
another.’ ”°” Robin D. Barnes complained that the role of critical race 
scholarship must be understood in terms of the need for cultural diver- 
sity: “In a post-modern world in which we have come to realize that 
truth is somewhere, if anywhere, in the symphony of experience, the 
development of solid legal principles that vindicate the rights of all 
Americans requires a platform for marginalized voices.” °° 

The racial critiques debate has thus raised issues involving the contin- 
uing validity of the conventional analytical framework used by tradi- 
tional legal scholars for analyzing questions of race in the law. These 
issues serve to link the critical race theory movement to intellectual 
debates over modernism and postmodernism. The question of whether 
race-neutral meritocratic norms should be used in the academy for judg- 
ing the merits of race-based scholarship and, in particular, whether the 
racial distinctiveness of meritocratic norms excludes minorities and their 
racially distinctive narratives, is characteristic of the type of critical 
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inquiry postmoderns make in connection with their criticism of legal 
modernism. 

Postmodernists resist what Duncan Kennedy has called “colorblind 
meritocratic fundamentalism” because they want academic communities 
to respect the practices, customs, and knowledge of different cultures.°? 
Postmodernists argue that because “[t]he natural, racial and ethnic intel- 
ligentsias are internally divided along ideological lines” on a wide range 
of ideological and cultural issues, consensus needed for developing fun- 
damental standards of merit is not possible.” What is needed are aca- 
demic standards that reflect the intellectual diversity of different cultural 
communities. Postmodernists thus argue that legal academics need to 
learn “to talk about political and cultural relations of the various groups 
that compose our society without falling into racialism, essentialism, or 
a concept of the ‘nation’ tied to the idea of sovereignty.” ”1 

The racial critiques debate links up with larger intellectual debates 
concerning the possibility of neutral law.’* Like law and literature schol- 
ars, critical race scholars question the relationship between interpretive 
practices and normative perspective. The racial critiques debate relates 
to the sameness/difference debate in the feminist legal theory move- 
ment.” Legal feminists disagree on whether to treat gender as a gender- 
based standing concept for analyzing gender hierarchy or whether gen- 
der should be no more relevant than eye color.”* Alex M. Johnson Jr., 
for example, recently argued that the race-consciousness critique of 
critical race theory parallels Catharine MacKinnon’s feminist method of 
dominance: critical race theorists implicitly create a “dominance strand 
of Critical Race Theory that may ultimately require the rejection of what 
has been characterized as the integrationist model of racial equality.” ” 
Johnson argued that the racial critiques debate suggests that the critical 
race theory movement is “diversifying along lines similar to those in 
Critical Feminist Theory.” 76 

From a broader vantage point, the debate in critical race theory can 
be viewed as a debate between the two worldviews of legal modernism 
and postmodernism. The color-blind meritocratic view of Randall Ken- 
nedy seems to be representative of legal modernism’s embrace of univer- 
sal and majoritarian meritocratic standards of judgment, and the racial 
critique of those standards seems to represent the postmodern stance 
favoring local, contextualized, and culturally diverse standards. The 
racial critiques debate spawned within the critical race theory movement 
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is arguably another manifestation of the tension and conflict resulting 
from the diversification of theoretical movements within law and the 
diverse intellectual discourse those movements have established. The 
racial critiques debate reflects the consequences of a larger dialectic 
transformation of the argumentative modes of legal modernism as law 
and jurisprudence move to the multicultural discourses of postmod- 
ernism. 


Race Consciousness as Identity Politics 


Indeed, a key distinguishing feature of critical race theory discourse can 
be discerned from the prefatory commentary that critical race authors 
frequently make about the labels they use to describe the identity of their 
subject. Critical race theorists use labels like “African American” and 
“black” to refer to the identity of specific minority groups in society. 
Kimberle Crenshaw uses an upper-case “B” in using the word “black” 
to denote her view that “Blacks, like Asians, Latinos, and other ‘minori- 
ties,’ constitute a specific cultural group and, as such, require denotation 
as a proper noun.” 7” Patricia Williams prefers the term “black in order 
to accentuate the unshaded monolithism of color itself- as a social 
force.” 78 What these examples illustrate is the idea that racial identity 
should not be regarded “as merely a color of skin pigmentation, but as a 
heritage, an experience, a cultural and personal identity, the meaning of 
which becomes specifically stigmatic and/or ordinary under specific so- 
cial conditions.” ? The more general categories of “black” and “white,” 
as used in traditional legal discourse, are rejected by critical race theo- 
rists because those categories are found insufficient for capturing the 
richness of ethnic and political diversity provoked by critical race schol- 
arship. 

Critical race scholars analyze modern modes of jurisprudence as an 
ideology structured by racial attitudes and norms that ignore the racial 
and political diversity of American culture. The focus on race conscious- 
ness in critical race discourse can be viewed as a form of identity politics. 
The focus on racial “discourse” in critical race theory attempts to under- 
stand how discourse produces particular images and racial identities. 
The effort to particularize the cultural perspective of specific groups and 
to break down unitary concepts of race seeks to uncover the ideology 
within the racial view of the law. Critical race theorists claim that 
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different racial identities are excluded by the current racial categories 
used in the law and that this exclusion denies racial equality. 

Identity-based scholarship attempts to challenge modern jurispruden- 
tial notions of objectivity, neutrality, and universality. Mari Matsuda 
called for a new jurisprudence that looks “to the bottom” of the social 
structure of race relations to understand the experience of racism.®° 
Richard Delgado, in turn, emphasized storytelling and racial narratives 
as means for understanding the experience of victims of racism in Ameri- 
can legal thought.®! These critical race theorists believe that the identity 
of race, rather than the color of skin pigmentation, invokes the cultural 
heritage and personal identity of specific groups in society. Identity- 
based scholarship is aimed at uncovering the ideological structure of 
racism in American intellectual practices and discourses. Critical race 
theory is aimed at exposing the dynamics of this racist ideology. 

Race narratives are only one method used for these purposes. Another 
method involves the critical interpretive practice of deconstruction. For 
example, Crenshaw used the deconstructive practice of Jacques Derrida 
to demonstrate how the traditional understanding of race issues in the 
law is influenced by hierarchical categories structured by whites and 
blacks. She claims that racist ideology reproduces Derridian dichotomies 
or polarities to establish what Derrida called a “metaphysics of pres- 
ence.” 8 According to Crenshaw, racist ideology is based on opposi- 
tional dualities such as industrious/lazy, intelligent/unintelligent, moral/ 
immoral, and knowledgeable/ignorant, that associate the color white 
with a privileged or superior image (intelligent, moral, knowledgeable) 
and the color black with an inferior image (unintelligent, immoral, 
ignorant).°> The dynamics of these traits were said to be created and 
maintained through an “elaborate and systematic process” in which the 
categories “filled with meaning—Blacks were characterized one way, 
Whites another. Whites became associated with normatively positive 
characteristics; Blacks became associated with the subordinate, even 
aberrational characteristics.” 84 

The point of Crenshaw’s deconstruction was, first, to show how 
racist ideology was structured by a hierarchical opposition of ideas and, 
second, to demonstrate that the opposition could be reversed by in- 
verting the difference defined by the images associated with the colors 
white and black. Crenshaw saw the exposure of race consciousness 
within color-blind ideology to be the central task for eliminating the 
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hegemonic consequence of racist ideology. Challenging racial hierarchy 
was linked to the goal of showing how racial identity is socially con- 
structed by the difference of the “other.” Race consciousness defines the 
notion of identity. Self-identity seems so basic, so “present”; but identity 
depends on the notion of difference. “Difference is a derivative concept 
based upon identity: Two things are different if they are not identical.” ® 
Racial identity is thus comprehensible only in terms of difference with 
the “other.” Racial identity is not itself foundational to problems of 
discrimination; discrimination stems from the way racial identity is de- 
fined in terms of the privileged relation to the difference of others. 
Crenshaw stated: “The establishment of an ‘other’ creates a bond, a 
burgeoning common identity of all non-stigmatized parties—whose 
identity and interests are defined in opposition to the other.” 86 A color- 
blind society in which racial identity defined and subordinated one’s 
position could not be a just society. 

To challenge the legitimacy of racial inequality, critical race scholars 
like Crenshaw argued that traditional notions of formal equality had to 
be deconstructed. A color-blind society operating under a race-conscious 
ideology might give the appearance of formal equality (under law, blacks 
and whites are equal), when in fact the reality is that legal categories are 
defined by a racist ideology that subordinates blacks as inferior to 
whites. Crenshaw believes that civil rights advocates needed new legal 
strategies to undermine the way racist ideology defined black Americans 
as the “other.” She saw rights discourse as an important means for 
developing such a strategy, because the rhetoric of rights could be de- 
fined to protect the interests of blacks.?” On the other hand, rights 
discourse might also co-opt the challenge, as CLS scholars have argued. 
For critical race scholars, however, “Liberal ideology embraces commu- 
nal and liberating visions along with the legitimating hegemonic vi- 
sions.” 88 They believed that rights rhetoric could be used for trans- 
formative purposes, creating a crisis in the prevailing social order. “The 
use of rights rhetoric during the civil rights movement created such a 
crisis by presenting and manipulating the dominant ideology in a new 
and transformative way.” 8? 

Critical race scholars have consequently developed their understand- 
ing of race ideology from social theorists who studied how ideology is 
hidden within the meritocratic standards of Western thought. The Italian 
neo-Marxist, Antonio Gramsci, for example, developed a critical ap- 
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proach for understanding how domination and oppression operate in 
Western cultures.”” Gramsci invented the concept of hegemony to ex- 
plain how physical coercion and ideological control are managed by a 
system of thought that persuades the dominated class to accept its 
domination as an inevitable state of affairs. Critical race scholars have 
used Gramsci’s notion of hegemony to explain the ideological role of 
racial classifications in antidiscrimination law much in the same way 
that CLS scholars have used the same concept in critiquing liberal le- 
galism.?! 

Critical race scholars used Gramsci’s ideas of ideology to go beyond 
the CLS critique of liberal legal thought. These scholars first argued that 
the CLS “account of the hegemonic nature of legal thought overlook[ed] 
a crucial dimension of American life—the ideological role of racism 
itself.” ?? To remedy this perceived deficiency in CLS thought, critical 
race scholars argue that the “hegemonic glue” of racist ideology in 
America can be discovered by considering what “is believed about Black 
Americans, not what Black Americans believe.” 7? They tell stories from 
their racial perspective in order to develop the actual experience, history, 
culture, and intellectual position of people of color. Narrative and story- 
telling represent a new epistemological source for getting at forms of 
knowledge missing in the standard stories told in the law about race. 

Critical race scholars use race consciousness to develop new strategies 
to confront and transform beliefs held about racial minorities in the 
dominant consciousness of white society. The goal of the race conscious- 
ness critique is to challenge the race consciousness of white society 
directly.?* Race discrimination is understood by critical race scholars as 
an ideology that legitimates the privileged status of white society. Racial 
stereotypes in white culture attempt to rationalize the oppression of 
Blacks “by perpetuating a mythology about both Blacks and Whites 
[which] reinforc[es] an illusion of a white community that cuts across 
ethnic, gender, and class lines.” 7° Critical race scholars argue that racist 
ideology creates the illusion of unity of interests between white and all 
non-white communities. Crenshaw, for example, argued that the every- 
day institutional practices of society implement this ideology by embody- 
ing “white norms” as neutral, fair, and meritocratic.”* In this sense, 
critical race scholars claim that “race consciousness makes it difficult— 
at least for whites—to imagine the world differently.” 7” 
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Postmodern Nationalism 


Critical race theory reflects the broader intellectual developments that 
evolved at the end of the 1980s known as “multiculturalism,” the “diver- 
sity movement,” or “postmodernism.” Critical race scholars attempted to 
establish multicultural perspectives of empowered, culturally vibrant ra- 
cial communities within the legal academy in order to preserve an intellec- 
tual foothold for the cultural and personal identity of different racial 
groups in society.”® The emergence of the critical race theory movement 
“is intertwined with parallel and analogous developments in other aca- 
demic fields, as well as with recent transformations of the American cul- 
tural arena, developments often labelled as ‘multiculturalism’ or the ‘di- 
versity’ movement.”?? Multiculturalism and the critical race theory 
movement share a common rejection of the legal moderns’ faith in a sin- 
gle meritocratic color-blind standard for resolving questions of race. 

Critical race theory is another current in the legal academy that rejects 
the vision of law as “one right answer” derived from a culturally neutral 
standard or method. Critical race scholars rejected the notion that law 
can be studied in a way that is culturally neutral.'°° “From the perspec- 
tive of race consciousness, being African American means being part of 
an historically situated community that is different from the community 
of Anglos in America.” 1°! Critical race theory thus encourages minority 
legal scholars to develop a scholarship of racial nationality, or what 
Gary Peller has called postmodern nationalism.'°* 

To Peller, postmodern nationalism is an attempt to define the cultural 
identities of different people by reference to the definitions established in 
cultural practice, rather than “some distant or fantasized past, or to 
some fantasized future of separation and purity in the way that some 
black nationalist groups have done.” 1° Peller’s idea of a postmodern 
nationalism recognized the historical construction of racial identity, but 
it does not freeze that understanding forever. He believed in the possibil- 
ity that racial identity can be transformed in the future. Postmodern 
nationalism calls for multicultural movements in legal studies to reclaim 
their cultural heritage and experiences as different racial groups, includ- 
ing African Americans, Asians, Latinos, Native Americans, and other 
“minorities.” 

Asian Americans have drawn from the race-consciousness critique of 
critical race theory and asserted the existence of an “Asian American 
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movement” in legal studies.'°* This “[m]Jovement is marked by the 
increasing presence of Asian Americans in the legal academy who are 
beginning to raise their voices to ‘speak new words and remake old legal 
doctrines.’ ” 1% Race consciousness critiques of the critical race theory 
movement are considered inadequate for addressing the race problems 
of Asian Americans because “Asian Americans suffer as Asian Ameri- 
cans, and not just generically as persons of color.” !°® Because Asians 
are stereotyped as being “foreign,” anti-Asian sentiment is a particular 
type of racism unique to Asian Americans.!°” The Asian American com- 
munity has also found itself in conflict with the African American com- 
munity, as the Los Angeles riots following the Rodney King trial illus- 
trate.!°8 Asian American legal scholars thus claim that “[to] focus on the 
black-white racial paradigm is to misunderstand the complicated racial 
situation in the United States.” !°? Asian American legal academics cre- 
ated their own narratives of discrimination to justify the need for a 
distinct Asian American legal scholarship. 

The most important insight to be drawn from the developing race- 
consciousness scholarship is that there is no essential concept of race, 
culture or group identity. The move toward a postmodern nationalism 
is a strategy aimed at exposing and highlighting the multicultural nature 
of America. Critical race scholarship is a means of identifying the roots 
of the diverse voices that make up American culture. Postmodern nation- 
alism exposes how the diversity of race consciousness enhances and 
diversifies the intellectual currents of American law. 

It is still too early to tell where these currents will take the jurispru- 
dence of race relations. Some have argued for the development of new 
laws to protect the values of cultural diversity. Neil Gotanda, for exam- 
ple, argued in his essay, A Critique of Our Constitution Is Color- 
blind,!!° that a new constitutional right of cultural diversity should be 
developed by making an analogy to the religious freedom protected 
under the First Amendment.'!! Alex Johnson, on the other hand, has 
argued that the debate over the voice of color has been concluded and 
that it is time to contemplate a new communitarian theory of law—a 
theory that places “emphasis on community, the individual’s situat- 
edness within that community, and the dialogic in the community as a 
methodology for achieving ‘right’? actions leading to good conse- 
quences.” 112 

One thing is clear. Critical race scholars have contributed significantly 
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to jurisprudence by exposing how traditional legal theorists have ignored 
the importance and significance of race consciousness in their under- 
standing of law. In rejecting the racial essentialism of color-blind law, 
critical race scholars have reconceptualized race in a postmodern way, 
recognizing the importance of the racial context of a multiracial society 
in which group existence is partial, unstable, and in flux. Critical race 
scholars argue that race-conscious law is needed to enable different 
racial groups to live together in a multicultural and racially diverse 
society. Postmodern race scholars thus state that “[i]t is not a sign of a 
pathology within the community to have people who are different and 
say that they are different. It is a sign of a cosmopolitan postmodern 
nationalism.” !!° 

Postmodern race “theory” attempts to decenter the universalism of 
modern discrimination discourse by questioning the way modern theo- 
rists have uncritically relied upon a universal concept of a racial subject 
in their legal analysis. Legal moderns approach the problem of race 
discrimination by positing the existence of an autonomous subject who 
is “color-blind.” The goal of racial equality under law is viewed by legal 
moderns as a goal that requires “color-blind” standards enforced by a 
“color-blind” judiciary. Postmodern race theorists attempt to subvert 
this formation of subject identity by revealing how it fails to take into 
account the multiple identities and subjective experiences of people of 
color. The postmodern strategy aims at decentering the legal conception 
of race by revealing the different experiences of racial groups. 

The strategy of decentering the legal conception of race, for example, 
can be seen in the effort of black feminists who have focused on the 
intersectionality of race and gender.!!* Black feminists report that they 
find it difficult to entirely accept the narratives of white feminists or 
black race scholars. The intersectionality of their identity has required 
black feminist legal scholars to develop their own narratives of the 
complicated nature posed by the interrelated forces of racism and sexism 
in their lives. The multiple consciousness of black feminists helps explain 
the dilemma Anita Hill faced during the Clarence Thomas nomination 
hearings that culminated in Thomas’s confirmation as a United States 
Supreme Court justice.’ 

Hill charged Thomas with sexual harassment, but she was unable to 
represent her position as a black woman. Thomas successfully defended 
himself by invoking the image of a “high-tech lynching” to associate his 
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position with the plight of black men who suffered brutal forms of 
discrimination, including lynching, for asserting their manhood. “While 
Thomas was able to invoke narratives that linked his situation to the 
sexual oppression of black men and thus have his story understood as 
relevant to the entire black community, Hill remained unable to repre- 
sent even herself, much less other similarly situated black women.” 116 
Anita Hill had a rhetorical disadvantage because her racial identity was 
itself suppressed by Thomas’s assertion of the race issue. To make her 
case, Hill had the difficult position of establishing the legitimacy of her 
own intersectional identity as a black woman subordinated within black 
culture. Responding to Hill’s difficulty, Kimberle Crenshaw argued that 
more attention must be placed on the way race identity is defined and 
manipulated for rhetorical purposes in the law. Black feminist criticism 
has unwittingly, by virtue of the postmodern condition, brought post- 
modernism to critical race theory. Race is multivocal and must be under- 
stood within the intersections of power relations of a multicultural and 
racially diverse culture. 


Part Three 


Postmodern Jurisprudence, 
1990s and Beyond 


10. Jurisprudence in Transition 


The jurisprudential movements of the 1980s deepened and advanced a 
process of crisis and transition in modern jurisprudence. The most strik- 
ing facet of this transformation has been the success of new forms of 
jurisprudential discourse or “law talk” in penetrating, subverting, and 
decentering the conventional forms of legal discourse. The proliferation 
of different jurisprudential discourses has erased the lines between de- 
scription and advocacy, making it much more difficult for traditionalists 
to maintain their belief in neutral and objective law. A new understand- 
ing of language and interpretation has fired the imagination of legal 
scholars as they reexamined and critiqued the polar categories that had 
separated the domains of law and society. Different types of theoretical 
tools have been used for reexamining law as an essentially cultural 
medium of a multicultural community. The rediscovery of the relation 
of law and society has led contemporary legal thinkers to the view that 
the problems of law cannot be “solved” by some “theory” abstracted 
from context. 

By 1990, legal studies in America could no longer claim to be con- 
fined to an autonomous narrative or discourse of law. Law talk had 
developed new dialectical discourses defined by economic analysis, criti- 
cal legal studies, feminism, literature, and race consciousness. These 
proliferating discourses have created the critical space in jurisprudence 
for other discourses to develop within legal studies. The resulting prolif- 
eration of discourses has transformed the way legal scholars talk and 
think about problems of jurisprudence. Many of the basic issues of 
jurisprudence have been shown to have a cultural dimension that en- 


189 


190 Jurisprudence in Transition 


couraged legal scholars to consider the modes of thought and discourse 
of diverse cultures in society. 

These recent developments in jurisprudence represent a new form of 
postmodern jurisprudence. Legal scholars only recently began to explore 
and identify the premises of postmodernism in legal thought. Peter C. 
Schanck has attempted to capture the meaning of postmodernism by 
associating postmodernism with four “interrelated concepts.” These 
four concepts react against a particular version of legal modernism. The 
four concepts are: 


(1) The self is not, and cannot be, an autonomous, self-generating entity; it is 
purely a social, cultural, historical, and linguistic creation. (2) There are no 
foundational principles from which other assertions can be derived; hence, 
certainty as the result of either empirical verification or deductive reasoning is 
not possible. (3) There can be no such thing as knowledge of reality; what we 
think is knowledge is always belief and can apply only to the context within 
which it is asserted. (4) Because language is socially and culturally constituted it 
is inherently incapable of representing or corresponding to reality; hence all 
propositions and all interpretations, even texts, are themselves social construc- 
tions.! 


Schanck’s dissection of postmodernism into basic concepts is contrary 
to postmodernism, in that any attempt to locate the core concepts or 
essences of postmodernism falls prey to modernism.” Schanck’s taxon- 
omy is thus a thoroughly conventional and predictable modern narra- 
tive. The desire to categorize the strands of postmodern legal thought 
into a taxonomy of concepts gives the impression that Schanck is follow- 
ing the modernist’s conceptual framework of understanding. A better 
way to approach postmodernism is to examine how Schanck’s interre- 
lated concepts have been used by postmodernists to recover contradic- 
tion, paradox, ambiguity, and so on, in the traditional modes of juris- 
prudence. One must examine how postmodernists use concepts of 
modernism to shake the hold of modernism. To understand the nature 
of postmodernism we must also look to contemporary legal criticism 
and its effect on the current intellectual situation. 

The present contours of postmodern jurisprudence have been shaped 
by legal scholars who have recovered and exposed contradiction, para- 
dox, and ambiguity within the fragmentary features of American juris- 
prudential theory. Disagreement and debate about the nature of theory, 
language, knowledge and the primacy of individual subjects have intensi- 
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fied the experience of contradiction and paradox. Instability has been 
further heightened by proliferating new discourses and intellectual prac- 
tices for the study of jurisprudence. Diversity and disagreement caused 
a fundamental transition in jurisprudence. The existence of multiple 
discourses and methodologies has led to major paradigm shifts in the 
thinking of many prominent jurisprudence thinkers. 

The legal movements of the 1970s and 1980s have come to represent 
the intellectual themes of postmodernism—antifoundationalism, anti- 
essentialism, social construction, and deconstruction. These themes can 
be discovered within the intellectual practices of the new scholarly move- 
ments of the late 1980s. These movements depart from legal modernism 
in that they define themselves against the traditionalists’ aspiration to 
uncover essential and universal concepts of law to govern the temporal 
conditions of society. Postmodern legal scholars reveal how the language 
and theories of contemporary legal theory reflect the fragmentary and 
chaotic nature of politics and culture in the 1980s and 1990s. 


Proliferating Intellectual Practices 


Postmodernists currently seek to intensify the different intellectual 
agendas of different cultural groups, and the intellectual orientation of 
those espousing them, in order to provoke a debate about the nature of 
the relation between law, economics, literature, politics, gender, and 
race. This effort was not so much a matter of style as it was a question 
of politics and culture. 

For example, law and economics scholars had argued that the domi- 
nant methodologies of modern legal thought are inadequate because 
they lack scientific rigor and a persuasive theory for developing a consis- 
tent theory of decisions. These scholars believe that “[h]opes for a better 
society do not justify unreflective treatment of the tradeoffs we must 
make in a world of scarcity.” *? Some law and economics scholars took 
issue with liberal scholars who argued that objective decision making 
standards can be inferred from an interpretive community or from some 
enduring theory of legal rights. They claimed that judicial decision mak- 
ing has and will become increasingly consistent as the judiciary adopts 
the law and economics perspective. In place of process values of “har- 
mony,” “stability,” and “shared-values,” law and economics scholars 
argue that in the “real world,” what counts are the “facts of life” — 
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“scarcity,” “choice,” and “self-interested conduct.”* Others accept the 
liberal vision of shared values, but offered a less determinant methodol- 
ogy for realizing the liberal vision. 

Critical legal studies scholars, in turn, advanced a different theoretical 
agenda. They claimed that modern legal scholars stood in the way of 
political emancipation. What was needed was a new critical theory of 
law that had a more realistic understanding of the problems of class, 
race, and gender in American society. CLS thus attempted to develop a 
critical guide for understanding how the ideology of liberalism embed- 
ded within the argumentative structures of modern legal thought pre- 
vented the law from achieving its highest ideals.’ Crits argued that new 
critical tools were needed for exposing the true politics of liberal legal 
thought. Crits claimed that legal interpreters were free to choose from a 
variety of possible techniques, methods, and approaches in dealing with 
law’s problems. Instead of the process virtues of stability and shared 
values, or the liberal ideals of universalism and impartiality, Crits argued 
that law and adjudication were the products of “conflict,” “struggle,” 
and “politics,” and they worked hard to bring out a more contentious 
and political mood in legal studies. 

Feminist legal scholars deepened the ideological work of CLS by 
exposing how modern legal scholars, and those within critical legal 
studies, justify a masculine perspective of law shared by men, but not 
by women. They argued that contemporary legal scholars can claim 
consistency and fairness only by relying upon a conception of law and 
adjudication that excludes the perspectives of those who are in the 
margins of power. Feminist scholars advanced the perspective of 
women’s experiences and feminine values. In place of the process values 
of “universality” and “objectivity,” feminist legal scholars believe that 
law must explicitly take gender into account, particularly the feminist 
contextual values of love, commitment, and care. 

Law and literature scholars raise yet different theoretical questions 
about law. They look at the language of law and see a form of life with 
a real force of its own. These legal critics argue that language and 
interpretation “do[ ... ] much to shape both who we are—our very 
selves—and the ways in which we observe and construe the world.” © 
They approach legal studies by offering specific and highly detailed 
explanations of the dominant cultural and political force of law. It is 
said that “[l]iterature provides a lively and accessible medium for learn- 
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ing about law in an ethical way.” 7” The representational practice of law 
is critiqued to provide a new vantage point for comparing how literature 
“understands law.” The understanding offered by literature provides a 
“poetic method of law and a poethics (poetic ethics) of reading.” 8 The 
approach of literary criticism seeks to reveal what is missing in the 
traditional accounts of reality depicted in the cases found in published 
legal opinions. The approach of “narrative jurisprudence” offers new 
stories for learning about what is missing in the standard stories told 
in law. 

Critical race scholars have in turn exposed how the conventional 
discourse of law rests upon assertions of a color-blind meritocratic 
view of objectivity and neutrality that is said to perpetuate societal 
disadvantages based on race.’ Critical race scholars seek to show how 
“color-blindness” of affirmative action law covers a particular ideology 
that mirrors and justifies the dominance of white culture.'® In telling 
different stories and narratives about race, critical race scholars have 
developed an “outsider narrative jurisprudence” that challenges conven- 
tional distinctions between law and politics, and reason and race found 
in traditional jurisprudential notions about law.!! 

The cumulative effect of the jurisprudential movements of the 1980s 
shattered the consensus underlying modern legal thought. By 1990, 
new theoretical criticism deepened the attack on legal modernism by 
challenging a number of core assumptions central to the work of modern 
legal scholars. Modern notions about legal impartiality, fairness, objec- 
tivity, and neutrality were questioned, as postmodern scholars uncov- 
ered new connections between law, culture, knowledge, politics, and 
human identity. In viewing law as an essentially cultural medium, post- 
modern scholars became skeptical about the possibility of legal values 
such as objectivity, neutrality, and rationality which were deeply reflex- 
ive of the faith in law’s autonomy. Thus, law and economics scholars 
argued that modern liberal scholars had internalized an outworn view of 
“law as an autonomous discipline” —a view that assumes that law is “a 
subject properly entrusted to persons trained in law and in nothing 
else.” 1? They asserted that the modern modes of legal thinking are “old- 
fashioned, passé, tired”;'!° that traditional legal scholars ignored the 
insights of other disciplines (namely economics) and assumed a political 
consensus can be reached for deciding on an official method for legal 
decision making.‘ Law and economics scholars believe that it is 
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“wrong” to assume that legal problems can be resolved by one set of 
premises and one method of argument. They look beyond law to develop 
new determinate theories for establishing law’s legitimacy. 

CLS scholars challenged the notion that legal texts contain neutral 
meanings that can be “correctly” discovered by apolitical “authorita- 
tive” legal methods. They argue that “it just isn’t possible to do legal 
scholarship without making [ideological] choices” about how to explore 
particular issues and paths of theoretical inquiry.’° Crits argue that 
“ideology is commitment” whether it is consciously or unconsciously 
acknowledged. In drawing from Foucault’s insight that “power comes 
from everywhere,” Crits have developed a postrealist political analysis 
of the relation between power and knowledge to show how legal institu- 
tions and legal analysis itself creates and perpetuates social power. Crits 
teach that knowledge is a form of power and politics. CLS scholars 
argue that judges and legal academics who interpret the law are too 
elitist, too privileged to be trusted as representatives and guardians of 
the values and interests of all those within the larger society. 

Feminist scholars rejected the notion that law can be studied as an 
autonomous system abstracted from the reality of gender differences. 
These scholars use the experiences of women to show how allegedly 
neutral abstractions in the mainstream legal analysis are in reality con- 
structed from the masculine perspective. Feminist scholars argue that 
claims of objective and universal law mask discriminatory content and 
application under male-constructed norms of jurisprudence. Feminist 
critics look beyond law to ascertain how the traditional understanding 
of adjudication reflects a cultural perspective that fails to respect the 
realities of women. Like law and economics scholars, feminist legal 
scholars seek a view of law that evaluates the effectiveness of legal rules 
by judging their instrumental capacity in promoting the well-being of 
individuals.'° Like CLS scholars, feminist legal scholars argue that law 
must be approached from a multidisciplinary perspective, focusing on 
gender differences and the social basis of gender power. 

Law and literature scholars argued that contemporary legal methods 
taught in legal education are representative of “a craft that has been 
dead in the water since the late fifties.” t” They advance insights from 
literary studies and application of new forms of literary criticism in an 
effort to “jump-start legal education’s engine.” 18 Narrative and interpre- 
tive jurisprudence of the law and literature movement provide an im- 
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portant literary medium for stimulating a more aggressive and humane 
understanding about how law might serve human goals in a more just 
world. 

Critical race theory offers its own narratives and critical methodolo- 
gies of race to underscore how traditional theories about law fail to 
account for the experiences and perspectives of African Americans and 
people of color. Critical race theory seeks to expose the “ways in which 
those in power have socially constructed the very concept of race over 
time, that is, the extent to which White power has transformed certain 
differences in color, culture, behavior and outlook into hierarchies of 
privilege and subordination.” !? The “essentialism of universal sameness 
[between White and Black] is rejected” in order to acknowledge “differ- 
ences between Blacks and Whites that are ‘sufficiently’ real, namely, 
differences in experience, outlook, and response.” 7° Race consciousness 
is heightened by these scholars who take color-blindness seriously to 
show how allegedly neutral analysis of race problems in mainstream 
legal materials fails to account for the experience and reality of race 
discrimination and racial hierarchy. 

The emergence of different theoretical practices in legal studies has 
weakened the once dominant hold of large-scale, foundational explana- 
tions of law. The established foundations of law have been shown to 
rest upon contested translations of legal text constructed from cultural 
practices of legal subjects. Members of different cultural and intellectual 
communities have represented their perspective, establishing an intellec- 
tual culture in the legal academy that calls for different theoretical and 
normative perspectives for jurisprudential studies. Multiculturalism,”' a 
word that signifies diversity and culture, has challenged the status and 
prestige of universal concepts and ideas of modern jurisprudence. 


Proliferating Discourses 


Modern legal thought developed on the assumption that the intellectual 
faculties of interpreting subjects could develop a form of legal discourse 
that would enable the law to be more principled, coherent, and morally 
appealing. The projects of legal modernism thus presumed that a univer- 
sal form of discourse was possible in legal studies. The most significant 
consequence of recent movements within jurisprudence has been the 
shattering of this idea of a dominant language or discourse for law. 
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Indeed, a staggering proliferation of different jurisprudential discourses 
now exists: economic, political, literary, gender, racial, and so forth. 
The law is now viewed as a language of different practices, beliefs, 
thoughts, perceptions, and preferences of different individuals and 
groups in society. A form of multicultural analysis and criticism has 
emerged as legal scholars considered different modes of discourse and 
communal conversation in society. Legal scholars examined how legal 
discourse established an authoritative conversation for law and critically 
examined how that official conversation excluded, marginalized, and 
ignored other discourses in the communal conversation. This culturally 
based inquiry has led to the discovery of competing communal languages 
for developing new legal languages in law. 

For example, by the late 1980s, openly bisexual, lesbian, and gay 
legal scholars developed gay and lesbian legal studies, a new form of 
critical discourse that has sought to correct the biases and inaccurate 
views of sexual orientation in Western legal culture.” William N. Esk- 
ridge, Jr., for example, argued that a “Gaylegal Agenda” for jurispru- 
dence must be discovered within the discourse of the counterculture of 
the gay and lesbian communities.” One important goal of gaylegal 
discourse is “to provide more reliable information and rigorous legal 
arguments for discussions of issues important to the bisexual, gay, and 
lesbian communities; and to criticize laws and legal interpretations that 
penalize or stigmatize [bisexuals, gays, and lesbians].” 74 

The liberal discourse of rights in American legal institutions is said to 
have denied the interests and perspectives of gays and lesbians because 
that discourse is found to be “rooted in the moral culture of 1950's” 
liberalism which marginalized people who differed from the heterosex- 
ual white stereotype of the 1950s nuclear family.” Gay and lesbian legal 
scholars of the post-Stonewall generation”® have proclaimed their desire 
to change the worldview of modern jurisprudence (the “fifties-liberal 
culture of pluralism and the melting pot, of law as process and neutral 
principles, of the Nelsons and Cleavers as the happy nuclear family”)*’ 
by developing a gaylaw jurisprudence. The core principles of this juris- 
prudence are based on “the morality of [gay and lesbian] intimacy, the 
need to disrupt rather than merely reform the interconnected social 
and political obstacles to such intimacy, and an insistence upon equal 
citizenship for bisexuals, gay men, and lesbians.” 7° 
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Similarly, Native American legal scholars have argued that Western 
jurisprudence has developed an assimilationist discourse that has been 
used as a sword against Native American culture to prevent the diversity 
of their cultures from becoming part of the official American culture.” 
Native Americans have thus struggled to preserve and protect indigenous 
discourses of law and justice by resisting the assimilationist tide of 
American law. Like the gaylaw agenda, Native American law is aimed 
at preserving Native Indian traditions by recognizing the need for pro- 
tecting tribal legal organizations and their unique discourse from the 
interference of Western law.*° Native American law has thus struggled 
to develop its own unique cultural legal discourse. 

Asian legal scholars have also recently joined the legal academy in 
increasing numbers proclaiming the existence of an Asian American 
movement that offers a new critical race-conscious discourse to reverse 
the problem of discrimination against Asian Americans.*! These scholars 
offer a narrative account of exclusion and marginalization from the 
perspective of Asian Americans. Exclusion of race discrimination is thus 
shown to have many faces; its harms are not the same for all minorities. 
Asian American legal scholars are now attempting to develop their own 
cultural discourse for analyzing legal issues relevant to their commu- 
nities. 

Another offspring from critical race theory discourse has been black 
feminism, which offers its own legal narratives to capture the unique 
experience and voice of black women.?? Black feminist discourse arises 
out of the intersectionality of interests of black women who experience 
discrimination both as women and as blacks. The intersection between 
racism and sexism has enabled black feminists to discover a unique 
discourse of racial and gender discrimination unique to black women. 
The black feminist critique of antidiscrimination law has addressed how 
the interplay of race and gender has constructed sexuality and race 
consciousness in ways that ignore the experience of black women. Em- 
bracing the intersection between race and gender, black feminists have 
started to develop a black feminist critique of law that speaks the lan- 
guage of those women who reside in the intersection. 

The proliferation of law talk has refocused the concern of jurispru- 
dence on the importance of culture and how culture shapes and struc- 
tures the values, beliefs, and thoughts of legal subjects. The study of 
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jurisprudence is consequently becoming the study of diverse legal sub- 
jects who inhabit the law. Jurisprudence is becoming a multicultural 
discipline of rich and diverse theoretical discourses. A renewed interest 
in forms of legal discourse has started a transformative process in juris- 
prudence that has broken down the barriers separating law from culture, 
and between jurisprudence and its interpreting subjects. 

The culturally specific character of the gay-lesbian, Native American, 
Asian and black feminist communities and their distinct communal con- 
versations offer new discourses for engaging jurisprudential studies from 
the perspective and interests of different people and groups. Gaylaw, 
Native American, Asian law, and black feminist discourse are examples 
that affirm the importance of being aware of group affiliation, or group 
identity, in talking and thinking about law. They celebrate the identity 
politics of multicultural perspectives and criticism of law. 

Communal conversation, or multicultural law talk, encourages the 
law to be more sensitive to the differences between groups and individu- 
als in society. Subcategorization in legal analysis “might solve the prob- 
lem of apparent essentialism, by moving us closer to what people are 
like ‘as individuals.’ ” 33 On the other hand, subcategorization may also 
“take us further from the particular truth of a consciousness rather than 
nearer to it, not because the truth is situated at the level of the universal, 
but because the seductive specificity of ‘straight, white, upper-middle- 
class male’ hides as much as it reveals.” 34 

The postmodern strategy of legal scholars fosters the proliferation of 
different cultural discourses of identity in order to render law more 
“realistic” in its understanding of culture. Thus, black feminist criticism 
has emerged within the critical race and legal feminist movements chal- 
lenging the prevailing constructions of identity politics of African Ameri- 
can men and white women. The dominant discourses of racism and 
sexism are critiqued in order to reveal how those discourses render it 
impossible for black women to fully articulate their interests.*° The 
strategy of intersectionality analysis of identity politics seeks to empower 
groups and individuals who are not sufficiently identified in the grid of 
subcategories currently used in the law for evaluating social problems. 
Multicultural law talk developed through consciousness of identity 
bringing intellectual diversity to the legal academy, and with that diver- 
sity an increasing realization of a nonuniversalist law. 
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Ironic Shifts and Oscillations 


Resistance and reaction against the modern modes of jurisprudence have 
not consisted of a complete or total rejection of modern legal thought. 
The 1980s movements in jurisprudence exhibit considerable degrees of 
antipathy and ambivalence toward modern liberal thought. This too is a 
tell-tale sign of postmodernism: postmodernism recognizes and em- 
braces the antipathy and ambivalence of the current times. Indeed, post- 
modernists are quite likely to bring attention to the ironic shifts and 
oscillations in legal theory. It is just not traditional legal thought that is 
shifting, but the legal movements of the 1980s as well. 

The ambivalence pervading contemporary legal discourse is illus- 
trated by the “legal rights” debate. Chicago School law and economics 
scholars, for example, claim that the assignment of legal rights is theore- 
tically irrelevant in cases without bargaining or transaction costs. Where 
transaction costs block bargaining, these scholars treat rights as if they 
were mere “price signals” for allocating scarce resources to their most 
efficient users. Post-Chicago school law and economics scholars have 
adopted more complex behavioral assumptions that analyze legal rules 
under market and nonmarket conditions that accept the notion that 
individuals sometimes act strategically. These scholars, unlike the found- 
ers of the Chicago School, no longer give primary significance to the 
economic value of efficiency in reformulating legal rights in accordance 
with economic analysis. 

The analytical move of law and economics has allowed law and 
economics scholars to make a shift from rights jurisprudence to an overt 
instrumental jurisprudence. Post-Chicago scholars can now agree with 
their founding fathers that economics equips lawyers and judges with a 
new understanding of how to make legal policy analysis more rigorous, 
scientific, and pragmatic. Rather than deducing meanings from abstract 
economic concepts for understanding the nature of contract and prop- 
erty, post-Chicago scholars approach economic analysis of law by draw- 
ing new pragmatic lessons that depart from the rational-economic actor 
model of economics. Their goal is to transcend legal rights by unifying 
law with the empirical methods of the social sciences, thereby erecting a 
new pragmatic structure for instrumentally approaching law. It is said 
that “{iJn the economic approach to law, legal rights are designed, in 
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part, to overcome the conditions under which markets fail.” 3° To reach 
this result, some contemporary law and economics scholars attempt to 
“overcome” the problems of jurisprudence by turning their back on 
legal modernism altogether. 

CLS scholars reject the conception of rights advanced by mainstream 
legal thinkers for different reasons. Some Crits reject the modern rights 
theorists’ belief in a rational basis for making normative judgments. 
Such a belief is seen as founded upon unrealistic expectations and con- 
troversial criteria that fail to support judgments that progressive legal 
thinkers would accept. Most CLS scholars point to the existence of 
doctrinal indeterminacy as a prime example of the controversial nature 
of the normative judgments made by traditional scholars.*” A minority 
faction within CLS seems to have believed that the liberal conception of 
rights can be socially constructed and reestablished by redefining rights 
to correspond to the needs of disadvantaged social groups. While sub- 
stantial disagreement exists, most critical thinkers claim that the trouble 
with rights thinking is that it reinforces a profoundly self-destructive 
and alienated form of human consciousness.*® The rights debate has 
nonetheless moved CLS toward the position of liberal legal scholars who 
rely on the modernist’s conception of rights to argue for particular 
normative outcomes. 

Feminist legal theorists challenge the rights theories of traditional 
legal scholars by demonstrating how those theories fail to respond to the 
social, economic, and political harms of women. A central point of the 
feminist critique of rights is that abstract formulations of rights actually 
conceal gender-biased assumptions that foster a coercive legal system. 
Some feminists claim that the rights discourse of modern scholars “has 
an unofficial, underground, subterranean potentiality, only occasionally 
recognized, but nevertheless always there.” 3? According to this view, 
rights discourse must be used carefully to advance feminist interests or 
to remedy their harms.*° Other feminist thinkers argue that the concept 
of rights must be transformed to take into account the differences of 
women. While feminist legal scholars advance different views on how to 
“feminize” rights, as a group they believe that prevailing “masculine” 
theories of rights must be resisted and changed. 

In focusing on the human character of law, law and literature scholars 
reject traditional legal concepts of rights as abstractions distinct from 
real people and human values. Law and literature scholarship is said to 
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offer “a hope of redemption from a technocratic future” depicted in the 
rights discourse of modern legal theory.*! Legalisms and abstract 
“rights” are seen by law and literature practitioners as obstacles that 
prevent the achievement of social justice in the law.** For those who 
understand law as an interpretive activity, the idea of legal rights is 
discounted, and instead more emphasis is placed on the modes of inter- 
pretation used to justify, interpret, and discover the existence of rights.*? 

Critical race scholars are more tentative on the question of rights. 
They want to preserve the transformative potential that the liberal con- 
ception of legal rights offers people of color, while sharing the skepticism 
of CLS and feminist critiques that see rights discourse as an ideology 
that mystifies and marginalizes different perspectives and ideas critical 
to black culture. Critical race theorists worry that the trashing of rights 
consciousness exhibited by CLS scholars may have the “unintended 
consequence of disempowering the racially oppressed while leaving 
White supremacy basically untouched.” *4 While supporting a race-con- 
scious concept of rights, critical race theorists seem to be arguing that a 
new race-conscious theory of rights needs to be developed—one that 
takes the reality of racial domination and oppression seriously. The 
basic strategy seems to be one of using the logic of rights discourse 
against itself by highlighting the “contradiction between the dominant 
ideology (represented by traditional rights discourse) and [the] reality [of 
powerless people].” * 

To some, the new scholarly movements may seem to be moving in the 
direction of legal modernism in advancing legal agendas that seek to 
reform the law by rendering legal theory more pure and more capable of 
achieving the Enlightenment aspiration of human freedom by defining 
legal rights. One might argue, as David Luban argued, that the postmod- 
ern developments in legal scholarship of the late 1980s express a neo- 
Kantian type of analysis that would place them within the framework of 
objectivity, truth, and knowledge characteristic of late modernism: the 
improvisations of postmodernism in Luban’s view are a form of “self- 
criticism” that attempt to develop “jurisprudence within jurisprudence” 
and thus repudiate the negation of modern jurisprudence.*° Luban’s 
view suggests that recent legal criticism attempts to “live up to the 
quality achieved by the great premodernist (classical) works.” 47 

Luban’s neo-Kantian characterization of the current intellectual situa- 
tion in law, however, is too self-consciously rooted in the past,*® too 
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caught up in Kantian rational thought, to capture the irony of the 
current intellectual situation in law and jurisprudence.*? Kantian ratio- 
nal thought cannot survive postmodernism because postmodernism 
seeks to undo and transform the linguistic, conceptual, and normative 
underpinnings of the modernist conception of reason attributable to 
Kant’s philosophy. Kant believed that individual freedom and human 
rationality were ineluctably connected, and neo-Kantians remain com- 
mitted to that view. Postmoderns argue that concepts about rationality 
and individuality are mediated and socially constructed by a language 
that is incapable of grasping reality.°° “The postmodern conception of 
individuality casts the individual not as the subject in control of dis- 
course, but as an artifact produced by discourse.” °' The improvisations 
of postmodernism thus represent the creation of new identities and new 
subjects for overcoming, not improving, the vestiges of modernism. 

Postmodern legal movements challenge the idea that law and legal rea- 
soning can be the basis for establishing a universal, autonomous Kantian 
system of legal rights. Postmodern legal movements aspire to develop a 
non-Kantian legal tradition based on neopragmatic and postmodern criti- 
cism. Postmodern legal scholars, while diverse and hardly united in per- 
spective, share a common aspiration of exposing and highlighting the 
conflict and tension of a world comprised of sharp political and economic 
differences—a world where scarcity, privilege, sexism, racism, and disad- 
vantage are ubiquitous. 

It is true that maturity of the new scholarly movements has brought 
about less ambitious claims by successive generations of legal scholars. 
Strong claims of legal determinacy and legal indeterminacy have been 
recanted and downplayed. And maturity has also created ironic oscilla- 
tions in theoretical perspective, as the debate between the critical legal 
theorists Tushnet and Peller, on the merits of narrative jurisprudence, 
illustrates.°* Indeed, it would now seem that the radical indeterminacy 
thesis of early critical legal writing has given way to a social-construction 
thesis that views ideology and politics as sources of law’s determinacy 
rather than its indeterminacy. In law and economics, the radical determi- 
nacy thesis represented by the law-and-efficiency hypothesis has in turn 
given way to a new acceptance of legal indeterminacy.°* Law and eco- 
nomics analysts now seem to place less attention on legal rights and 
instead focus on behavioral consequences of cultural and legal prac- 
tices.” Law and economics and critical legal studies movements have 
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consequently exhibited oscillations between claims of legal determinacy 
and legal indeterminacy. 

The scholarly debate that pitted legal determinacy against legal inde- 
terminacy within the critical legal studies and law and economics move- 
ments no longer captures the imagination of its members. In the legal 
feminist movement, essentialist claims made by feminists who argued 
that a universal “women’s” experience can be discovered for developing 
a truly feminist jurisprudence are now downplayed. The essentialist 
claims of cultural feminists, for example, have been criticized by other 
feminists who argue that the full complexity of women’s experience be- 
lies the assertion of a universal female experience. In law and literature, 
a debate occurred over the issue of whether essential literary methods 
of interpretation can be used to discover the best interpretive framework 
for legal studies, or whether all that can be expected is an open-ended 
“ethic” of interpretation for uncovering the complexity of legal texts.°° 
Feminist legal theory has moved from early claims of a universal 
women’s perspective to a multicultural and anti-essentialist feminist po- 
sition, and the law and literature movement similarly moved away from 
the essentialism of “law-in-literature” to an anti-essentialist “law-as- 
literature” perspective. 

Although the critical race theory movement has just recently formed, 
there are indications that this movement rests upon a situated discourse 
of race, problematized by particularized descriptions of racial oppression 
and historical experience and generalized insights of a rights-based, race- 
conscious law. The essentialism of rights-based law, however, has been 
questioned as critical race scholars examine the particularity of race- 
conscious narratives. The disintegration of race-neutral law has set the 
stage for the development of postmodern critical race theory. The post- 
modern idea of race consciousness has been informed by investigations 
of the relation between self and other.° The new discourses of econom- 
ics, politics, literature, gender, and race have thus established their own 
problematic and paradoxical practices. 

Like traditional forms of jurisprudence, the new forms of jurispru- 
dence have ultimately failed to ground their critical theory and practice 
in a monolithic explanation of law and legal decision making. Instead, 
local critique and microanalysis of the particularity of the contextual 
setting are increasingly becoming the favored theoretical approach in 
legal studies. This shift in theoretical perspective has occurred because 
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the boundaries of jurisprudence have been challenged, and because the 
discourses and methodologies of law have diversified and proliferated. 
Jurisprudence is now a multicultural study. Legal scholars who once 
looked inside law to discover answers to law’s problems now look 
outside to culture to find solutions that are satisfactory to local commu- 
nities. A growing number of legal scholars have consequently rejected 
the modernist’s belief in essences, foundations, and right answers that 
supports legal modernism. 


Paradigm Shifts 


By 1990, contemporary legal theory had fragmented into different theo- 
retical perspectives and interpretive communities. These developments in 
legal theory followed the pattern of paradigm shifts in science described 
by Thomas Kuhn and Paul Feyerabend.°’ The confidence that once 
characterized legal scholarship during the 1950s and 1960s had vanished 
in the wake of the criticism endlessly waged throughout the decade of 
the eighties. The political consensus that had supported the confidence 
in law’s autonomy had been slowly dissipating since the early 1970s as 
new interdisciplinary approaches to law offered new perspectives and 
methods for legal studies.>® 

During the 1970s, Gilmore reported that the great structure of Lang- 
dellian jurisprudence had crumbled sometime during the period between 
the two world wars.°? By the mid-198o0s, the process of fragmentation 
had reached such epidemic proportions that Richard Posner was able to 
report that the faith in law’s autonomy was dead: 


The supports for the faith in law’s autonomy have now been kicked away. First, 
the political consensus associated with the ‘end of ideology’ has shattered. The 
spectrum of political opinion in law schools, which in 1960 (except in Catholic 
law schools) occupied a narrow band between mild liberalism and mild conser- 
vatism, today runs from Marxism, radical feminism, and nihilism on the left to 
economic and political libertarianism and Christian fundamentalism on the 
right. Even if we lop off the extremes, a broad middle area remains, running 
from, say, Ronald Dworkin and William Brennan on the left to Robert Bork and 
Antonin Scalia on the right—two pairs of entirely respectable, ‘establishment’ 
figures but so distant from each other ideologically that there is little common 
ground of discourse. We now know that if we give a difficult legal question to 
two equally distinguished legal thinkers chosen at random, we may well get 
opposite answers.°° 
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This did not mean that legal modernism had ceased to inspire legal 
scholars at the academy. To the contrary, the spirit of the Enlightenment 
could still be found in the interdisciplinary work of legal scholars who 
looked outside of law to find a methodological foundation for legal 
analysis. The trappings of Langdellian formalism could be found in the 
interdisciplinary analysis of modern legal movements such as Posner’s 
law and economics, which exhibited considerable optimism and confi- 
dence in the ability of economic analysis to offer the missing disciplinary 
authority for law. Gilmore believed that a new Langdell was waiting to 
make “his appearance on front-and-center stage” promising a “new 
conceptualism” for legal studies of the future.°! The Langdell that Gil- 
more had in mind was Richard Posner, who represented the “New 
Conceptualism” of the law and economics movement. Gilmore’s predic- 
tion, however, turned out to be inaccurate. By 1990, Richard Posner 
largely rejected legal formalism and instead embraced the postmodern 
pragmatic philosophy of Richard Rorty, a leading postmodern philoso- 
pher.® By 1990, a paradigm shift had transformed the jurisprudential 
thinking of one of the best-known advocates of the modern theory of 
economic analysis of law. 

From the vantage of the early 1970s, there was good reason for 
believing that a new conceptualism in legal studies was about to form. 
Interdisciplinary formalism could be found within legal analyses that 
sought to discover the missing disciplinary authority of law in econom- 
ics, critical theory, feminist theory, literary criticism, and critical race 
theory. Interdisciplinary legal studies of the 1970s and early 1980s 
developed structuralist accounts of law that purported to describe the 
inner logic or “structure” of law. Like nineteenth-century doctrinal for- 
malists who attempted to describe the “essential” or “true” categories of 
law, contemporary legal scholars seemed to advance a similar formalist 
agenda in their effort to locate the structure of law in a nonlegal method- 
ology. Langdellian formalism remained a dominant feature of legal 
scholarship throughout the 1970s and early 1980s, although it came 
with a new methodology claiming greater sophistication and power. 

By the mid-1980s, however, a theoretical transformation could be 
detected in legal scholarship. A transformatory process resulted in sur- 
prising new positions being advanced by well-known modern legal 
thinkers. An “epistemological break” & can be found by comparing the 
early 1980s and late 1980s scholarship of a number of prominent legal 
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scholars. For example, Richard Posner’s ECONOMIC ANALYSIS OF Law 
and Roberto Unger’s KNOWLEDGE AND Po.itics® projected neo-Aris- 
totelian perspectives or essentialist views in their 1970s analyses of 
American law. For Posner, economic analysis provided the essential 
foundation for understanding American law. For Unger, the fundamen- 
tal contradictions of liberal legalism were the foundation. By the mid- 
1980s, both authors moved away from their earlier foundational ori- 
entations. Posner’s 1990 book on jurisprudence, THE PROBLEMS OF 
JURISPRUDENCE,°© embraced the postmodern pragmatic orientation of 
Richard Rorty, while Unger’s mid-1980s work, THE CRITICAL LEGAL 
STUDIES MOVEMENT,°’ advanced an antifoundational or “local critique” 
strategy for progressive legal criticism. 

Ronald Dworkin’s early 1970s text, TAKING RIGHTS SERIOUSLY,” 
presented a strong foundationalist argument about rights based on 
claims of moral theory. In his more recent book, Law’s EMPIRE,®? 
however, Dworkin argues that justice as “integrity” requires judges to 
come up with the “best” legal arguments constructed from different 
literary interpretive practices. The shift from “right answers” to “best 
interpretation” represents a subtle change in the intellectual perspective 
of Dworkin; he seems less confident about his assertions of a universal 
constitutional foundation. John Rawls’s recent book, POLITICAL LIBER- 
ALISM,”” offers a political conception of justice which rejects the univer- 
salistic idea of a well-ordered society developed in his 1971 book, A 
THEORY OF JusTIcE.’! The theoretical shift in perspective of these im- 
portant contemporary legal thinkers is symptomatic of larger changes 
unfolding in the academy. 

The new scholarly movements have encouraged legal thinkers to 
redefine the key terms for analyzing jurisprudential questions about law 
and adjudication in the future. The new movements in jurisprudence 
have challenged the once widely held view that law is an autonomous 
subject distinct from politics and moral philosophy. In bringing an inter- 
disciplinary perspective to legal studies, the new jurisprudential move- 
ments have stimulated debate and forced new inquiry about the nature 
of law. While the result of this has been partly subversive, it has also led 
to the discovery of new insights about law. 

For many legal scholars, the new discourses about law seem threaten- 
ing, and even dangerous. On the other hand, it is also becoming evident 
that the new movements in jurisprudence are in the process of becoming 
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institutionalized in the legal academy. The jurisprudential movements of 
the 1980s are becoming part of the established landscape as more and 
more law schools begin to offer separate courses organized around these 
movements and as legal academics begin to study the work of new 
movement scholars. Initial fears and claims of protest are now giving 
way to resignation, acceptance, and an overall “upbeat” mood.” Aca- 
demic interest in the new movements is now extraordinarily high, as 
recent legal symposiums illustrate.” 

The transitional state of contemporary jurisprudence reflects both the 
dawning significance of major trends in twentieth-century social theory, 
and ironically, a nostalgic interest in understanding the complicated 
relation between law and society. Diversity in intellectual practices and 
discourses about law has created a condition in jurisprudence that prom- 
ises nothing less than total subversion of the modernist conception of 
jurisprudence. The break in the link with legal modernism can be discov- 
ered in the stunning paradigm shifts of a number of prominent legal 
thinkers. The possibility of a major paradigm shift in jurisprudence can 
also be discovered by considering how modern legal scholars have re- 
acted to the new developments in jurisprudence. 


rI. Reaction of Modern Legal Scholars 


History indicates that when a new theory or paradigm appears to chal- 
lenge the view and methods of an established theory or paradigm, a 
crisis in confidence emerges, provoking a response from the main- 
stream.! The reason is clear. Professional reputations and careers are at 
stake; the old guard must hold off the challenge posed by the “Young 
Turks” in order to maintain their status and privilege. It is thus not 
surprising that new movements in legal thought have provoked heated 
response from a number of distinguished legal scholars. Some questioned 
the new critics’ professional and ethical commitment to law, and the 
legal profession.” Others argued that the new critics are practicing dan- 
gerous or unethical forms of criticism.’ Still others questioned whether 
the new movements will make communication and discourse within the 
profession impossible.* Criticism of new scholarly movements developed 
throughout the 1980s as the voice of outsiders gained momentum and 
the new movements matured. The ensuing criticism has been waged in 
terms of standard arguments about academic merit, scholarly standards, 
professionalism, and even the Rule of Law itself. The nature of this 
debate suggests that paradigm conflicts will not be resolved by theoreti- 
cal proofs, but that their resolution will instead depend on the force of 
conviction and pleas for commitment to preserve the status quo. 


“Rule of Law” and Professionalism 


Perhaps the most notorious reaction to the new movements was Paul 
Carrington’s metaphoric essay, Of Law and the River,’ which several 
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years ago sparked a heated controversy in the pages of the JOURNAL OF 
LEGAL EDUCATION.® Carrington, the former dean of Duke University 
School of Law, argued that law teachers who “embrace nihilism and its 
lesson that who decides is everything, and principle is nothing but cos- 
metic [have] an ethical duty to depart the law school, perhaps to seek a 
place elsewhere in the academy.” ” The essay was controversial because 
it was generally viewed as a broadside attack on the critical legal studies 
movement.® 

A number of legal scholars, including a few who are identified with the 
mainstream position that CLS criticizes, objected to Carrington’s posi- 
tion. Former dean Guido Calabresi of Yale University Law School re- 
torted that if “in all honesty what the scholar sees seems false, then the 
scholar must declare it to be false even if that opens him or her up to the 
charge of nihilism.” ? Professor Owen Fiss of Yale University Law School 
rejected Carrington’s suggestion of a purge of the so-called nihilists and 
argued that “[w]e cannot shut off an avenue of inquiry, for fear that it 
would render the professional training [in law school] pointless. . . . [I]t is 
of the essence of academic freedom to allow all sides to speak.” !° Carrin- 
gton subsequently stated that it was not his intent to question the profes- 
sional ethics of all persons “having sympathy or connection with CLS” 
but “to comment instead on Legal Nihilism.” 1! Additionally, Carrington 
made clear his “oppos[ition] to Red Hunts and loyalty oaths.” 1? 

More recently, Judge Harry Edwards from the Washington, D.C., 
Circuit Court of Appeals (formerly a law professor at the University 
of Michigan Law School) authored an essay that gave a new twist to 
Carrington’s diatribe.’ Edwards’s thesis is that the new emphasis on 
interdisciplinary studies, theoretical scholarship, and jurisprudential the- 
ory prevents law schools from satisfying their primary mission of train- 
ing effective lawyers and judges. Edwards expressed his deep concern 
about the growing disjunction between legal education and the legal 
profession, and argued that law schools and law firms are moving in 
opposite directions.'4 Edwards’s position is that law “schools should 
be training ethical practitioners and producing scholarship that judges, 
legislators, and practitioners can use.” ° To support his thesis, Edwards 
relied on a survey of letters from his former law clerks who said that 
they were not adequately prepared by law schools for law practice. Ed- 
wards claimed that this was “proof” that law schools had become 
overly theoretical and of little use to practicing lawyers and judges. 
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Edwards’s essay sparked a controversy among legal scholars, who 
voiced their views in a symposium on legal education in the MICHIGAN 
Law Review.’° The critical reactions to Edwards’s essay included lively 
responses from Richard Posner, who defended the “pragmatic” utility 
of interdisciplinary legal education and scholarship;'’ there were also 
representative responses from the law and economics,!® law and litera- 
ture,!? feminist,?° critical legal studies,24 and postmodern perspec- 
tives.27 Although Edwards drafted a reply to the responses of his many 
critics,” his plea for a return to an old-fashioned practical and ethical 
lawyering did not convince many members of the new generation of 
legal academics. Indeed, many legal scholars who participated in the 
symposium found Edwards’s plea for old-fashioned doctrinal-skills 
training quaint. 

Carrington and Edwards’s essays implicitly articulated what many 
older legal scholars may have felt after being introduced to the new 
scholarly movements: they viewed the new scholarly developments as a 
threat to the profession and the professional status of the legal academy. 
It is not difficult to explain why they might feel this way. The message 
of the new scholarly movements was critical of the majoritarian 
worldviews they had internalized and refined during their initiation into 
the profession. The postwar paradigms that established the academic 
standards for their tenure initiation became the filter they internalized 
for evaluating the merits of the scholarly works of younger legal schol- 
ars. Thus, their views about the character of legal reasoning, the nature 
of legal education, and their definition of the profession became the 
normative standards used in evaluating legal scholarship for tenure and 
promotion.2* Deviations from those standards were not permitted. 

Modernist views about objectivity, truth, and knowledge have under- 
standably become the framework for making normative judgments 
about law, legal practice, legal pedagogy, and legal scholarship. Those 
standards reflected a longstanding consensus of opinion. Academic stan- 
dards for judging meritorious scholarship were thought to be deter- 
mined by objective and neutral standards derived from indubitable 
foundations about the nature of law and legal practice since the 1950s. 
But these views reflected the normative orientation of the old doctrinal 
scholarship of legal moderns, the normativity of which was critiqued by 
younger scholars in the academy. And there was now reason to question 
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whether those views were sufficient to prepare the next generation of 
lawyers for the challenges of a multicultural society.” 

Moreover, while debates and controversies have always been the 
hallmark of the law school, law school faculties were experiencing un- 
precedented tensions as the younger generation attempted to develop 
and follow the insights of the new scholarly movements. Law faculties 
were, however, supposed to conduct their affairs much in the same way 
the typical American family depicted by the Nelson family on Ozzie 
and Harriet resolved family disputes—academic disputes should be re- 
solved by warm-hearted, sensitive, tolerant judgment. The importance 
of maintaining a consensus underscored the enforcement of scholariy 
and civil norms. The 1950s vision of legal process embedded within the 
normative ideas of modern legal scholars reflected this idyllic view of 
the world in general. 

It is not surprising then that the new scholarly movements might be 
perceived by mainstream legal scholars as threatening. The reason for 
this is not complicated. The postwar generation of legal scholars’ nor- 
mative vision was threatened by the critique of Young Turks. They 
questioned the normativity of older scholars, and their sense of civility. 
The historian Patricia Nelson Limerick offers a provocative reason for 
the older scholar’s fear: “They were, their inner script and scenario told 
them, on their way to being the grand old men of their fields; they 
would be admirals of the big fleet of American history, or American 
literature, or American legal studies. But then something very disorient- 
ing happened to the fleet, and to its chain of command and its naviga- 
tion.” ?ć The older scholars suddenly realized that they were “piloting 
ships that suddenly seemed small, and that were headed in a completely 
different direction from the rest of the fleet.” 7” Postwar legal academics 
such as Carrington and Edwards saw the baby-boomer generation sail- 
ing away in a different intellectual direction. “No wonder, then, that 
the admirals turned to laments and grim prophesies: without their lead- 
ership, the fleet would disintegrate, and with it would go national iden- 
tity and unity and common purpose.” *® 

One way to get the Young Turks back in line would be to discourage 
forms of scholarship that departed from the majoritarian standards of 
academic achievement. Hence, the most frequently heard reason for dis- 
couraging new scholarly forms of legal criticism is to require that they 


212 Reaction of Modern Legal Scholars 


conform to the legal modernist’s professional standards of civility. Post- 
modern criticism is rejected because it is found to be unintelligible, im- 
practical, and fraudulent when analyzed in terms of the modernist’s le- 
gal aesthetic. Legal moderns thus fail to take seriously the critique of 
normativity. For postmodernists, the “law” of the legal academy justi- 
fies its pronouncement with an almost religious worship of “reason,” 
which many find to be passé, defensive, and authoritarian.*? “Thus, 
when the ‘law’ of the academy encounters new intellectual currents— 
everything from hermeneutics, to poststructuralism, to anthropology — 
the first contact tends to exhibit a sort of violent adjudicatory character. 
... [W]hat we typically get is the academic equivalent of a ruling from 
the bench on whether the foreign insight or idea is or is not useful to 
law’s empire.” 3° 

One way to maintain peace has been to threaten to banish the unruly 
youngsters from the academic family for breaching professional stan- 
dards. The critique of normative legal thought is therefore judged by 
some to be uncivil and therefore unprofessional. The “family” of legal 
scholars should never be allowed to deviate from the normativity of 
their “family”; professionalism requires that they agree on the basic 
normative values of American society. While Carrington expressly dis- 
approved of the idea, the implication drawn from his essay is that legal 
educators should be required to pledge allegiance to the normative stan- 
dards of their profession. Edwards seemed to imply this in arguing that 
legal educators should first and foremost be doctrinal and legal practice 
scholars. In performing their gatekeeping function, modern legal schol- 
ars seem to be demanding that new members of the profession demon- 
strate a scholarly commitment to the old scholar’s aesthetic practice. 
Former students, trained under their view, are likely to be strong sup- 
porters of the prevailing dogma. 

The effort to dampen dissent in the academy is a normal and ex- 
pected reaction. The function of normative legal thought is to identify 
forms of argument that satisfy the modernist framework of objectivity, 
truth, and knowledge.*! Normative legal thought thus establishes an 
internal mode of social control that “identifies and polices the bounds 
of legitimate legal thought.” 3? The assertion of professional “stan- 
dards” has always been a subterranean basis for mainstreamers to de- 
fend their particular normative conception of law and adjudication.’ 
The reactions of modern legal scholars to the new scholarly movements 
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were therefore normal and understandable given their normative orien- 
tation. 

Members of the new scholarly movements thus risk ultimate exclu- 
sion in advancing scholarly projects which mainstreamers find objec- 
tionable. Some have already been suppressed from advancing alternative 
professional conceptions of law and practice for fear of expulsion. But 
many of the Young Turks successfully weathered the reactions of mod- 
ern legal scholars and earned tenure. The fleet of American legal studies 
thus continued to sail away in a different intellectual direction. The 
zeitgeist was going against the normativity of older scholars. 


Legal Nihilism and the Death of the Law? 


Perhaps the most eloquent defender of the mainstream position of mod- 
ern liberal legal scholars is Owen Fiss. Professor Fiss of Yale University 
School of Law offers honest criticism of the new movements without 
embracing the more extreme positions taken by Carrington and Ed- 
wards. He is extremely forthright in explaining his strongly held liberal 
convictions about law and adjudication. In his Stevens Lecture at Cor- 
nell University School of Law, Fiss presented a very forceful argument 
and defense of the conception of law that now represents the position of 
many modern liberal scholars. This argument was based on the idea that 
law and adjudication express a public morality, and an objective process 
for discovering law’s legitimacy. 

Fiss’s 1986 lecture, ominously entitled The Death of the Law?,** 
argued that at least two of the jurisprudential movements of the 1970s, 
law and economics and CLS, “were dangerous” because practitioners 
of those movements “distort the process of law and threaten its very 
existence.” >> Fiss criticized the strand of law and economics associated 
with the Chicago School because its arguments and methodology de- 
pended on what Fiss deems “contestable assumptions” about law and 
adjudication.*° Fiss claimed that the new economic analysis of law “fails 
to supply the explanatory mechanism needed to give [the movement’s 
claims] predictive validity, or even descriptive credibility.” 37 He argued 
that the “normative” claims of the Chicago School theorists rested upon 
a “crude instrumentalism” that would lead to the “relativization of all 
values.” 38 Finally, Fiss asserted that the law and economics movement 
failed to reflect the way the judiciary understands its own role— “judges 
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do not see themselves as instruments of efficiency, but rather as engaged 
in a process of trying to understand and protect the values embodied in 
the law.” 3? 

Fiss argued that CLS practitioners critique without a vision of what 
might replace that which is destroyed—a form of critique Fiss found 
“unappealing and politically irresponsible.” *° Fiss claimed that the inde- 
terminacy claims that Crits assert about law are suspect because the 
assertions have not been empirically established or defended.*' Fiss then 
argued that the “law is politics” creed of CLS is threatening to both law 
and public morality because there is no way of confining the “law is 
politics” criticism.** His primary objection was that the CLS movement 
generated a dangerous form of legal nihilism that threatened the ability 
of law to sustain or generate a public morality.” 

In defense of liberal jurisprudence, Fiss invoked the great struggles of 
the civil rights movement and the liberal values associated with the 
Warren Court era of constitutional law as examples of the public moral- 
ity and concept of law he favors. He claimed that “[t]he proponents of 
law and economics would have us believe that the typical nuisance case, 
or for that matter, a case like Brown v. Board of Education,** was 
simply a conflict over preferences, and that it arises because the prefer- 
ence of all parties cannot be fully satisfied.”* Fiss argued that the 
nihilism of CLS is dangerous because it undermines the law’s belief in 
the fundamental values fostered by cases like Brown.** Like other mod- 
ern liberal scholars, Fiss believes that an objective interpretive process 
can establish a necessary baseline for defending the conception of public 
morality symbolized by Chief Justice Earl Warren.*” 

Although Fiss recanted much of his criticism of the CLS movement in 
a published speech,** he remains staunchly committed to his overall 
jurisprudential position, a position that members of CLS and the other 
movements of the 1980s criticized. Many of Fiss’s views about the law 
must be seen in terms of his firmly felt convictions about the fundamen- 
tal rights revolution associated with the Warren Court.* Fiss’s intellec- 
tual agenda is aimed at protecting the jurisprudential values he associ- 
ates with the Warren Court. For Fiss, normative legal thought was 
constructed once and for all by the 1960s Supreme Court. All other 
normative conceptions of law are rejected as unacceptable because they 
fail to subscribe to the public morality Fiss attributes to the Warren 
Court. 
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The conviction that an objective legal process can guarantee and 
preserve the values of civil rights, equality, or an entire constitutional 
era is a highly debatable view in the legal academy during the 1980s. 
Critical race theorists, for example, are quite pessimistic and skeptical 
about the lessons to be drawn from the Warren Court.° Derrick Bell 
observed, “[ Jjubilant predictions of victory in the struggle against rac- 
ism based on a favorable court decision or helpful statute have always 
proved premature.”>! Bell demonstrates how antidiscrimination law ac- 
commodates conservative as well as liberal views of race and equality. 
He argues that there is no guarantee that a particular form of jurispru- 
dence fosters a particular moral vision.°* Critical race scholars show 
that there is no evidence, in theory or practice, to support the conviction 
that fundamental rights jurisprudence will ever overcome racism, sex- 
ism, and economic disadvantage. Critical race theorists instead offer 
alternative conceptions of law that promise to preserve the very values 
which Fiss and other liberal scholars try to defend. 

Responding to the reactions of modern liberal scholars, critical race 
theorists challenge the view that public morality can be consistently and 
intelligently developed through an objective interpretive legal process, 
uninfluenced by the particular perspective of a universally defined law 
interpreter. They doubt that judges can discover shared values in a 
society where vast disparities of wealth and power exist between social 
and economic classes. Some argue that a conception of public morality 
can be defended, but only by using different, race-conscious methods. 
Others question the belief that a community of law interpreters can be 
trusted with the absolute authority to define public morality under law. 
Still others wonder whether the very idea of shared values, in denying 
the value of difference, is itself a dangerous idea for those at the margins 
of power. Instead of offering pleas for shared values, critical race schol- 
ars re-examine the legal perspectives that now dominate the legal imagi- 
nation. Modern legal scholars such as Fiss are right to wonder if the new 
movements may signify the death of their particular conception of law. 
It is unclear whether the death of a perspective of law which dominated 
the legal imagination of Fiss’s generation is cause for celebration or 
concern. It is clear, however, that the new movements in jurisprudence 
successfully challenged a concept of law that dominated legal analysis 
for nearly three decades. 

Thus, one can understand why Fiss might fear that the movements of 
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the 1980s might lead to the “death of the law.” As Pierre Schlag noted, 
“TW]hen a discipline is then challenged (as it is here) disciplinary think- 
ers are very likely to experience this challenge as an attack on the self — 
their selves.” °> It is not surprising that modern legal theorists might fear 
the “death” of their work objects, which are related to their very subjec- 
tive definitions of their professional identity. Schlag also notes: “This is 
perfectly understandable. It is also unfortunate.”>* 


Comprehensible Discourses 


In reacting to the possibilities of sheer incomprehensibility of different 
legal discourses, some legal scholars, not all of whom are opposed to the 
new movements in law, have called for the creation of a new “construc- 
tive” or “comprehensible” discourse.” Martha Minow argued in a 1986 
essay, Law Turning Outward, that the new interdisciplinary movements 
in law make it increasingly difficult for members of the profession to 
speak together or to speak to members of other disciplines because they 
require a different language and form of discourse.°* Minow called for a 
new “comprehensible discourse” that would allow legal academics to 
engage in a public debate about their differences in methodology and 
outlook. 

Minow wanted this discourse to “relinquish the claim of exclusive 
truth, and [evince] a willingness to hear competing vantage points, all of 
which are partial.” >” She asserted that “[r]ather than creating some new 
distanced categories and methods of legal analysis removed from popu- 
lar understanding, legal scholars [should] look to local, specific problems 
that crop up in their experiences.” 38 Minow recommends dialogue, 
listening, and efforts to make one’s own claims comprehensible to oth- 
ers, while advocating the recognition of the inevitable partiality of one’s 
own understanding and perspective. The idea is that “legal scholarship 
should look outward by looking inward to how it has insulated law 
from communication with nonlawyers, and cut off the sound of legal 
meaning in people’s daily lives.” >? 

Other legal academics have made similar arguments proposing the 
creation of a new comprehensive form of legal discourse. Bruce Acker- 
man once argued that the legal profession needs a “common language” 
that will enable its practitioners to engage in a “main line of conversa- 
tion in a more constructive direction.” 60 Unlike Minow, Ackerman 
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called for a “technocratic” discourse to provide a new source of author- 
ity and to stabilize the rhetoric of lawyers. Then lawyers could “translate 
their clients’ grievances into a language that powerholders will find 
persuasive.” ©! Ironically, the new “common language” that Ackerman 
advocated was based at least in part on the language of “law and 
economics.” © 

These divergent proposals for a new common discourse suggest that 
the decision to use a particular “descriptive” discourse, such as femi- 
nism’s discourse of difference, or the language of law and economics, 
would be just as controversial and perhaps as polarizing as the current 
substantive debate being waged by different discourses. It is unlikely that 
legal scholars could agree on a common language, because those who 
define the official language will have the power to entrench their particu- 
lar conception of law and adjudication. 

Even a language that seeks to valorize difference may abuse its power 
and cut off alternative conversations that are necessary for presenting 
new and contrary perceptions of the world. Martha Minow recognized 
this danger, noting that “[i]n critiques of the ‘male’ point of view and in 
celebrations of the ‘female,’ feminists run the risk of treating particular 
experiences as universal and ignoring differences of racial, class, reli- 
gious, ethnic, national, and other situated experiences.” © Of course, the 
same danger exists with critiques of CLS that come close to asserting 
that a particular contradiction in legal thought is “fundamental” and 
hence is the universal basis for critiquing American law. There seems to 
be a common tendency within the new jurisprudential movements to 
privilege a particular perspective as “truth” and thereby repeat the mis- 
takes these movements identified in mainstream legal thought. Indeed, 
the tendency to privilege some view as the universal view for understand- 
ing the world may be a powerful tendency affecting all perspectives. 

The call for new comprehensive or comprehensible forms of legal 
discourse will probably never escape the very conflict it is designed to 
avoid. The concept of a pure descriptive discourse for communication is 
itself subject to the fact that social power is always at stake, that change 
can only come through struggle and conflict, and that “there is no such 
metadiscourse that is itself immune to being placed within its particular 
‘interpretive framework.’” © The fact that a person or some group has 
the power to define the acceptable standards of professional discourse 
too often remains submerged, unexpressed, and unappreciated. If differ- 
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ent languages and perspectives are allowed to coexist and compete, then 
perhaps other perspectives can be acknowledged and appreciated, or at 
least tolerated. If there is a single lesson to be gleaned from the new 
jurisprudential movements of the 1980s, it is that method itself is ideo- 
logical and political; that there is no escape from the link between law 
and politics. 


Integrity and Judgment 


In reacting to the “call of stories” in the narrative jurisprudence of 
feminist and critical race scholars, Professor Mark Tushnet, a first- 
generation CLS scholar, seemingly agreed with the reaction of modern 
legal scholars and complained that storytelling in law is flawed by “fail- 
ures of integrity and judgment, some more serious than others.” 66 Tush- 
net contended that the pedagogy of narrative jurisprudence is based on 
the idea that general conclusions about law can be drawn from the 
narrative accounts of particular events, some of which are true, others 
that are imagined. Tushnet believes the problem is that the listeners’ 
“general conclusions may be held hostage to the accounts of the particu- 
lar events.” 67 

Tushnet is concerned that narrative jurisprudence may turn out to be 
“false jurisprudence.” ©* For Tushnet, the problem with some forms of 
narrative jurisprudence is that “the determination of the general problem 
depends . . . on the integrity of the story or, perhaps, of the narrator.” © 
This is a concern that has recently been voiced by Daniel A. Farber and 
Suzanna Sherry.” 

Farber and Sherry, law professors at the University of Minnesota, 
suggest that legal storytelling in the feminist and critical race theory 
movements is a highly problematic form of jurisprudence because there 
are presently no objective standards for evaluating the merit and validity 
of storytelling in the law. While they find that “legal stories, particularly 
those ‘from the bottom,’ can play a useful role in legal scholarship,” ”! 
they conclude that “storytellers need to take greater steps to ensure that 
their stories are accurate and typical, to articulate the relevance of the 
stories, and to include an analytical dimension to their work.” ”? Like 
Tushnet, Farber and Sherry are concerned that legal storytelling must 
satisfy the expectation that scholarship in the law be based on practical 
“reason and analysis.” For them, “A legal story without analysis is 
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much like a judicial opinion with ‘Findings of Fact’ but no ‘Conclusion 
of Law.’ ” 73 

Gary Peller, a second-generation CLS scholar and professor of law at 
Georgetown Law Center, has situated this debate within a broader 
debate about jurisprudence. Peller argues that Tushnet’s “narrative” is 
itself a narrative that reflects a traditional jurisprudential understanding 
about law.” According to Peller, “Tushnet’s approach to the scholar- 
ship he evaluates is itself historically and culturally constructed.” ” 
Peller believes that Tushnet’s argument reflects a deeply conservative 
nineteenth-century positivistic conception of law.’® He argues that Tush- 
net’s criticism of race and gender storytelling “reads in many respects 
like a replay of Herbert Wechsler’s Neutral Principles article.”’’ As 
Peller explained: 


Like Wechsler, Tushnet’s main concern is that attention to particularity, the 
justice of the case at hand, not obscure the need for ‘general rules’ (what 
Wechsler calls ‘neutral principles’) that will apply to future cases as well. Like 
Wechsler, Tushnet rests legitimacy on an economy of institutional differentia- 
tion, where the requirements of judicial lawmaking are distinguished from politi- 
cal lawmaking because the judicial role requires the overcoming of passion, 
particularity, and personal identity in favor of neutrality. And like Wechsler, the 
limits of Tushnet’s analysis are revealed in his inability to resolve the issues of 
particularity and the differences posed by African Americans.”® 


Peller’s critique would apply to Farber and Sherry’s criticism of legal 
storytelling by feminist and critical scholars. In suggesting that storytell- 
ing in legal scholarship must comply with the standards of practical 
reason and analysis of judicial opinions, Farber and Sherry attempt to 
preempt the rhetorical field by postulating that the rhetorical forms of 
modern jurisprudence establish a universal framework for judging the 
merits of legal scholarship. Their argument assumes automatically, as a 
matter of its own form, that it provides an uncontroversial and neutral 
medium for judging the “merit” or “truth” of legal scholarship.’? This 
has, in fact, been one of the only “winning” moves advanced by defend- 
ers of modern jurisprudence: “If you never allow ‘the other’ (i.e., here, 
postmodernism) the possibility of changing your consciousness, your 
thought patterns, your cognitive or affective disposition, your text etc., 
then you will always be able to defeat ‘the other.’ ” 8° 

However, as Richard Delgado noted, “[Ml]ajoritarians tell stories too. 
But the ones they tell about— merit, causation, blame, responsibility, 
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and racial justice—do not seem to them like stories at all, but the 
truth.” 8! Indeed, Delgado argued, “Voice is a false issue.” 82 At stake is 
the intellectual vitality of the aesthetics that Tushnet, Farber, and Sherry 
seek to defend against different sensibilities, discourses, and legal aes- 
thetics. Outsider scholarship exposes how the “grand conversation” of 
modern jurisprudence is a story that has failed to capture the different 
values, experience, and “voice” of the “counterstories” told by racial 
and cultural minorities. The purpose of “counterstory” telling is aimed 
at challenging the stories told by the “majoritarians” of modern legal 
thought who assumed that their stories are the complete truth.® It is far 
from clear whether the discourse of modern jurisprudence is capable of 
sustaining its own normative stories in the face of the counterstories of 
outsider scholarship. 

Tushnet, Farber, and Sherry seem to place themselves within the 
modernist framework of objectivity and truth. Their claim that new 
scholarly movements must establish the “truth” of their criticism on the 
basis of practical reason is characteristically a modernist argument. The 
counterstories told within the feminist and critical race theory move- 
ments, however, challenge the validity of modernist conceptions of ob- 
jectivity and truth. Outsider narratives by feminists and critical race 
scholars seek to reveal how truth and objectivity are paradigm-depen- 
dent on the worldview of the storyteller. “The lesson is this: the ques- 
tion, ‘Is this belief true’? Must be replaced with the question, ‘How is 
this belief to be understood within a particular community or culture’? 
And, can it be understood differently within the story?’ ” 84 This ques- 
tion encourages legal thinkers to contemplate the politics of different 
narrative forms used in jurisprudence and to be wary of fundamentalism 
in normative arguments generally. 

Farber and Sherry do not regard themselves as critics of the new 
scholarly movements, yet their form of criticism places them squarely 
within the normative framework of modern legal scholars who evaluate 
the merit of legal scholarship on the basis of acceptable academic stan- 
dards. Their standards are the same conventional standards once used 
by other legal scholars to criticize the Warren Court and judicial activ- 
ism. Their commitment to the modernist conception of reason identifies 
them with an older, more traditional and conservative generation. Peller 
argues that “Tushnet is drifting to the right in general, that he is begin- 
ning to embrace the kind of philosophical premises that he had through- 
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out his career rejected.” 8° The same can be said of Farber and Sherry; 
their recent criticism of narrative jurisprudence places them in alliance 
with more traditional and conservative critics. This may be an indication 
of the shifting stages of modern jurisprudential discourse—the catego- 
ries of the political “right” and “left” are shifting as we move from 
modernism to postmodernism. 

Legal scholars who viewed themselves as “liberal” are discovering 
that the critique of their normativity has placed them within a conserva- 
tive intellectual legal tradition. Normative legal thought of both the 
political “right” and the “left” now stands “in the same place as legal 
formalism did just before the realists came on the scene.” °° Modern 
legal scholars have become the defenders of a legal tradition not unlike 
Langdellian formalism. The critique of normativity arising from the new 
scholarly movements has brought about a recognition that the old ways 
of understanding political issues must be revised. The critique of norma- 
tivity has thus prefigured the political positions of modern legal scholars. 


The “Politics of Form” 


The reaction of modern legal scholars to new forms of jurisprudence 
surfacing throughout the 1980s can be understood as a manifestation of 
the rhetoric of legal modernism. Modern legal scholars have argued that 
there exists a set of established norms of legal scholarship and pedagogy 
that defines the true and essential nature of legal writing, reasoning, and 
the practice of law. Writing differently becomes threatening to this way 
of thinking because it challenges the bureaucratic forms of power justi- 
fied, legitimated, and manipulated by the rhetorical arguments and 
norms of legal modernism.®” The “politics of form” 88 thus characterizes 
the conceptual and normative arguments modern legal thinkers use to 
shield themselves from criticism that challenges the normativity of the 
genre and rhetoric of their writing and analysis. 

The debate between modern legal scholars and their critics is a war of 
texts, discourse, and normative form. Legal moderns contend that ratio- 
nal, objective standards must be applied when evaluating the merits of 
legal scholarship. Reason and analysis of legal modernism is held out as 
the universal normative vision for acceptable legal criticism. Farber and 
Sherry thus argue that good legal scholarship is “much like a judicial 
opinion” in that it must “contain reason and analysis.” Tushnet argues 
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that it must satisfy the requirement of “integrity of judgment.” Acker- 
man and Minow argue that the discourse of legal scholarship must be 
“comprehensible.” Fiss, Edwards, and Carrington contend that it must 
be faithful to the shared values and public morality of the legal system. 
The text and discourse of modern jurisprudence are defended by these 
scholars because they establish their identity as legal subjects.®? 

This strategy and argument have been successful, in part, because 
they create an “essentialist trap” ?° for the Young Turks who critique 
the normative vision of modern legal scholars. Legal moderns argue that 
outsider scholarship has failed to prove the existence of its “different” 
voice. To establish the merit of their narrative stories, different-voice 
scholars are thus put to the task of proving the objectivity and truth of 
their different voices. This places different-voice scholars in the position 
of proving the essentialism of their work, a theoretical move that would 
be inconsistent with their critique. Because different voice scholars be- 
lieve that objectivity and truth are culturally contingent, they are com- 
mitted to the nonessentialists’ framework of truth. They argue that voice 
is not the issue, that the real question is one that is directed at the 
relationship between normative argument and power. 

In arguing that truth is a pluralistic concept dependent upon culture, 
different-voice scholars claim that legal scholars can still discern and 
evaluate the validity of different conceptions of truth. Their claim is that 
the critique of normativity will enable legal scholars to uncover the role 
of power in normative judgment. Once power has been uncovered, legal 
scholars would presumably be in a more intelligent position to judge 
normative argument. Normative judgment would still exist after the 
critique of normativity. The critique of normativity does not have to 
lead to the abyss of nihilism, or moral relativity. 

Legal moderns have assumed that the production of intellectual work 
is the product of autonomous rational agents who participate for the 
purpose of explaining, improving, and advancing the values of legal 
modernism discovered in normative legal thought. The forms of legal 
criticism developing throughout the 1980s question the integrity and 
coherence of this endeavor. In responding to the challenge, legal mod- 
erns have attempted to preempt the rhetorical field by arguing that 
normative legal thought, “as a matter of its own form,” is a universal 
form of discourse that defines the universe of acceptable discourse in 
law. The justification in support of this is the autonomous rational 
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subject: it is assumed that normative legal thought “is authored by and 
addressed to an autonomous, coherent, integrated, rational, originary 
self, receptive to moral argument through a medium of language that 
is itself weightless and neutral.”?! Normative legal thought thus “be- 
gins repeating itself” as it defends itself against foreign criticism. “And 
like most routines, it remains unseen and unobserved—which is why it 
is so powerful.”?* Postmodern jurisprudence enters to break this 
routine. 


12. Postmodern Jurisprudence 


Postmodernism is an elusive idea that is not easily defined. Postmodern- 
ism is neither a theory nor a concept; it is rather a skeptical attitude or 
aesthetic that “distrusts all attempts to create large-scale, totalizing theo- 
ries in order to explain social phenomena.” ! Postmodernists resist the 
idea that “there is a ‘real’ world or legal system ‘out there,’ perfected, 
formed, complete and coherent, waiting to be discovered by theory.” 2 
As developed in linguistics, literary theory, art, and architecture, post- 
modernism is also a style that signals the end of an era, the passing of 
the modern age.’ It marks a certain “chronological progression” that 
comes after modernism, describing what happens when one rejects the 
epistemological foundations of modernity. 

Modernity, as distinguished from artistic modernism, relies upon a 
foundational concept of reason* identified with the spirit of the Enlight- 
enment. At one time, this spirit was expressed in the romantic confidence 
of philosophers like Kant and Hegel who thought that human emancipa- 
tion could be achieved through reason. Today, modernity expresses 
Weberian despair? but clings to the belief in the ability of “man” to 
emancipate humanity through empirical knowledge, scientific innova- 
tion, and rational thought. Modernists attempted to bring order and 
stability to the world through the rational construction of meta-theories. 
A central characteristic of modernity is the belief in epistemological 
foundations—the idea that knowledge can be justified only if it rests on 
indubitable foundations.°® 

In law, modernity characterizes the view of traditional jurisprudential 
scholars who shared a common belief in the possibility of systematizing 
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legal knowledge using coherent and verifiable propositions about the 
nature of law and adjudication. Legal modernity purported to secularize 
jurisprudential thought. Legal moderns thought about law in essentialist 
terms, viewing it as an autonomous, self-generating activity. They fos- 
tered the development of grand-scale narratives and discourses. They 
believed that a distinct legal method is discoverable and that such a 
method could unlock the door to the ultimate truths of the law. The 
legal scholar’s responsibility was to discover, develop, and refine that 
method. The canons of traditional scholarship were thus thought capa- 
ble of revealing the “evidence” for truth determination. As one modern 
legal scholar, Matthew Finkin, recently put it: “The canons of responsi- 
ble scholarship require the scholar to play fair; to report all the evidence; 
neither to distort nor to ignore. But assuming that to have been done, 
the conclusion offered will rise or fall on the cogency of the reasoning, 
on the closeness of fit of the argument to the evidence.” 7 

While the distinctive discourse of modernity is aimed at prediction 
and control, postmodernism brings out the diversity of multiple dis- 
courses and is skeptical of all universal knowledge claims. Postmodern- 
ism rejects the belief in stable, transcontextual foundations. Postmoderns 
claim that there is no logical correspondence between language and the 
“objective” world because “language is socially and culturally con- 
structed, it is [thus] inherently incapable of representing or correspond- 
ing to reality; hence all propositions and all interpretations, even texts, 
are themselves social constructions.” ® Postmodernists do not deny that 
there can be knowledge of reality; what they deny is that we can rely on 
theory and language to objectively fix the meaning of reality. 

Postmodernism is an essentially contested movement of thought that 
is defined by practices that resist and react against modernism. It is not 
a movement or school, and more than just a description of a style 
or aesthetic. Postmodernists disagree about objectives and methods of 
postmodern criticism. “What’s at stake is the definition of an era—our 
era—and, along with it, the relevance and meaningfulness of our politi- 
cal, intellectual, and aesthetic practices.” ? Postmodernism is a contested 
idea associated with “a rising sentiment that we are coming to the close 
not only of a century and a millennium but of an era.” !° One indication 
of this sentiment is present in the disagreement about the meaning and 
existence of postmodernism. Another indication is the chaos and diver- 
sity of the “industrial process of commodification, bureaucratization, 
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consumerization, and saturation” of social and cultural practices.'! Post- 
moderns are cultural critics who attempt to bring attention to the ambiv- 
alence and confusion prevailing in the contemporary intellectual and 
social situation. 


The Postmodern Condition 


Postmoderns say that we are now living in the postmodern condition, 
the postmodern era, or postmodernity, a time that entails new condi- 
tions and requires new critical techniques of investigation.’ One way to 
understand this claim is to consider how individual identities of subjects 
are constructed in the dominant electronic media of our culture, televi- 
sion. A shift in cultural images can be seen by considering how the 
cultural images of the fifties generation compare to those of the contem- 
porary generation. David Halberstam, in his recent book, THE FIFTIEs, 
describes how the fifties generation became “wired for television,” and 
how a new electronic medium reflected a sense of “goodness” and 
“expanding affluence” that characterized the feeling and mood of that 
era./3 

The popular mid-fifties sitcom, The Adventures of Ozzie and Harriet, 
depicted the average American family (the Nelsons) as having “no eco- 
nomic crises, no class divisions or resentments, no ethnic tensions, few if 
any hyphenated Americans, few, if any, minority characters.” '4 The 
Cleaver family portrayed similar images in the popular 1950s TV com- 
edy Leave It to Beaver. The Cleavers, like the Nelsons, also lived in 
television suburbia. No one knew in which state or suburb they lived, or 
what Ward Cleaver and Ozzie Nelson did for a living, except that they 
were respectable, and they dressed in a white shirt, tie, and suit.!° The 
cultural images of the families in these TV sitcoms suggested that 
America was a well-ordered and good society, even though the reality 
facing many Americans was far from perfect.'® 

By the late 1970s, television imitated the diverse, fragmented, and 
confusing cultural images of social life. The 1979 Saturday Night Live 
late-night television comedy made fun of the fifties sitcoms in a show 
featuring a special guest appearance by Ricky Nelson, who played the 
wholesome all-American teenager in the Ozzie and Harriet show. The 
Saturday Night Live skit turned the suburban world of Ozzie and Har- 
riet into the Twilight Zone. Dan Aykroyd, playing Rod Serling, began as 
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the narrator: “Meet Ricky Nelson, age sixteen. A typical American kid, 
in a typical American kitchen in a typical American black-and-white-TV 
family home. But what’s about to happen to Ricky is far from typical 
unless you happen to live in the Twilight Zone.” 17 The scene then 
switches to Ricky, wandering home from school, who appears in the 
home of the Cleavers, from Leave It to Beaver. 

The Cleavers treat Ricky as part of their family. “June offers him a 
brownie but warns him against spoiling his appetite.” !8 When Ricky 
tells June his name, she responds, “What a lovely name.” !” Ricky be- 
comes confused; he leaves and wanders into the home of the Andersons, 
of Father Knows Best. Jim Anderson (the father) assumes that Ricky is 
his daughter Betty’s blind date. Jim asks Ricky his name, “Nelson,” he 
says. Jim says, “What a nice name. Presbyterian?”*° Ricky answers: 
“My father is, sir. My mother is Episcopal.” Jim replies: “Well, I cer- 
tainly hope you’ll stay for dinner.” Margaret, Jim’s wife, says, “You'll 
want to wash up and have a brownie first.”7! Ricky then continues on 
his journey, wandering through the family of Make Room for Daddy 
and then on to the Ricardos of I Love Lucy, where Ricky arrives just in 
time to see Lucy burn a turkey in the oven.” Ricky then disappears as 
he continues his journey, attempting to understand the meaning of the 
different “forms of life” he encountered in the families of other 1950s 
sitcoms. Serling (Aykroyd), narrating in the background, stated: “Sub- 
mitted for your approval. A sixteen-year-old teenager walking through 
Anytown, USA, past endless Elm, Oak, and Maple Streets, unable to 
distinguish one house from the other.” ”° 

The Saturday Night Live skit made fun of the fifties sitcoms by using 
the postmodern technique of pastiche to bring out the experience of 
recognizing the endless connotations and references for defining individ- 
ual identity.24 The word “pastiche” describes the experience of multiple 
identities of the self defined by a contingent set of relations with other 
individuals and groups. Pastiche helps capture the postmodern condition 
by bringing out the contingency and fragility of the concept of identity. 
Pastiche is the experience one encounters after realizing that the univer- 
sal discourses of Western culture (discourses based on the notion of a 
universal concept of self) are fragile, unstable, and contingent. Pastiche 
becomes a powerful tool for gaining critical insight about the fragility of 
the modernist concept of self. 

In the Saturday Night Live skit, Ricky Nelson attempted to find his 
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identity in relation to the new families he meets. Like the sampling 
technique of modern rap music, pastiche uses different styles and cul- 
tural codes to create new patterns and combinations. This experience 
describes the “schizophrenia” of living in a fragmented society where 
self-identity is constantly redefined by the intertextuality of diverse im- 
ages, symbols, and cultural practices.” Ricky’s odyssey on Saturday 
Night Live brings out the dead styles of the 1950s. Although amusing, it 
is also somewhat unsettling, because it helps to frame countercultures 
and multiple communities of postmodern culture. 

The postmodernist Fredric Jameson uses the word “pastiche” to de- 
scribe the experience of living in a society dissected and bombarded by 
endless symbols and messages of the electronic media that seek to give 
meaning to the market, bureaucratic, and social processes.”* In such 
a world “we are imprisoned, bombarded, connected, inspected, and 
(potentially) dissected by electronic media: the TV, the VCR, the phone, 
the fax, and the computer.” ?” The idea of society is fragmented into 
multiple communities of different cultural and racial perspectives: “In 
postmodernity, all is diversity and heterogeneity; any discourse of ‘com- 
munity’ is suspect as a discourse of oppression. The byword is resistance, 
the refrain ‘Watcha mean we’?” 7® 

Jean-Francois Lyotard’s account of the postmodern condition empha- 
sizes the diversity of local narratives within scientific and academic 
discourse and the process by which a particular form of knowledge can 
claim legitimacy.”? The grand narratives of Western knowledge are said 
to rest on the suppression and denunciation of local narratives that 
help define and support the dominant narrative. According to Lyotard, 
“Scientific knowledge cannot know and have made known that it is 
the true knowledge without resorting to the other, narrative, kind of 
knowledge, which is from its point of view no knowledge at all.” 30 
Lyotard’s main conclusion is that since the Second World War, these 
grand narratives have lost power, giving rise to the “incredulity towards 
metanarratives.” The loss of confidence in foundational narratives has 
helped bring about diversity, fragmentation, and new scholarly interest 
in pragmatic “local narratives.” The spirit of the Enlightenment and the 
organizing power of science is said to have weakened.7! 

Postmoderns attempt to bring attention to the diversity of the current 
cultural condition by constrasting how the language and theories of 
modernists attempt to hide, marginalize, and homogenize the fragmen- 
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tary and chaotic nature of our multicultural society. There are many 
different ways that postmoderns attempt this (including psychoanalytic, 
poststructuralist, deconstruction, and feminist approaches), but all ef- 
forts aim to expose how the postindustrial process of commodification 
and consumerization has disintegrated the cultural symbols of the fifties 
generation and recombined those values in ironic new combinations to 
produce a postmodern system of bureaucratic thought. Diversity and 
fragmentation of jurisprudential theories signal the postmodern con- 
dition. 


The Two Sides of Postmodernism 


In law, postmodern criticism has come to represent two dominant per- 
spectives. One group of postmodern social critics adopted a neoprag- 
matic stance framed by the antifoundational philosophy of Richard 
Rorty. Rorty, the leading living philosopher of neopragmatism (a form 
of critical pragmatism derived from the pragmatist philosophy), rejects 
the foundational theories of analytic philosophy.** Following the ideas 
of Wittgenstein, Dewey, and Heidegger, Rorty argues that “investiga- 
tions of knowledge or morality or language or society may be simply 
apologetic attempts to externalize a certain contemporary language- 
game, social practice, or self-image.” °° Rorty believes that the represen- 
tational systems of meaning used in philosophical discourse derive mean- 
ing from social practices and conventions of society. “Nothing counts as 
justification unless by reference to what we already accept and... there 
is no way to get outside our beliefs and our language so as to find some 
test other than coherence.” 34 Rorty’s neopragmatism coupled with “his 
insistence on our being determinately embedded in the social and histori- 
cal is quintessentially postmodern.” 35 

Neopragmatism is in some ways only a “close cousin” of postmod- 
ernism. It is like postmodernism in that its practitioners accept the 
postmodern view that truth and knowledge are culturally and linguisti- 
cally conditioned.*¢ On the other hand, neopragmatist practice is unlike 
postmodern (or what some theorists call poststructuralist)?’ criticism 
because it is less concerned with exposing the contradictions of modern 
conceptual and normative thought than revealing instrumental, empiri- 
cal, and epidemiological solutions for the problem at hand.? The neo- 
pragmatic critic attempts to use the modernist framework when it seems 
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to work, after “correct[ing] for biases to which the culturally situated 
framework is prone.” 3? 

Neopragmatists thus attempt to explain how one can do theoretical 
work without rejecting all pretenses of foundational knowledge. Neo- 
pragmatists argue that the theorists must take a situated stance in their 
scholarship and adopt an instrumental approach to theory. Whatever 
works in context becomes the standard for their theoretical investigation 
and judgment. The goal of these postmodern critics is freedom from 
theory. Once we move away from the Enlightenment spirit of reason 
and science, Rorty argues, we can “substitute Freedom for Truth as the 
goal of thinking and of social progress.” *° 

When applied to legal studies, neopragmatism forms the academic 
perspective of scholars who reject all foundational claims of legal theory 
but remain committed to the view that legal theory can be useful for 
resolving legal problems. For neopragmatics like Rorty or Stanley Fish, 
theory is a tool that can be used to help decision makers resolve prob- 
lems pragmatically. Neopragmatists thus believe in and are committed 
to the Enlightenment idea of progress, even while they resist using the 
modernist’s framework. For this reason, neopragmatists may only be 
“close cousins” of postmodernists. On the other hand, because neoprag- 
matists reject foundational arguments and the idea of cultural universal- 
ism, they distinguish themselves from Enlightenment moderns as well as 
from traditional pragmatic philosophers. 

Another group of postmodern critics, the ironists,*! attempt to facili- 
tate the crisis and fragmentation of modern theory by employing post- 
modern criticism to “displace, decenter, and weaken” central concepts 
of modern legal Western thought. They are ironists because they claim 
that the discourse of modern Western thought has been effective—very 
effective—but not for the reason modernists imagine. Ironists assert that 
the significance of modernism lies not in specific prescriptions or social 
tasks, but rather that it lies in the intellectual pursuit of theory as an 
end to itself. In philosophy, modernism is said to have “become more 
important for the pursuit of private perfection rather than for any social 
task.” 42 In law, modernism is said to have established a form of norma- 
tive legal thought which is “so concerned with producing normatively 
desirable worldly effects [it] has , ironically, become its own self-referen- 
tial end.” 4 


Ironists attempt to “intensify the irony” of modern discourse by 
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exposing how the descriptions and prescriptions of the discourse fail to 
support the objective truth claims that the theorists make for advancing 
social progress. Ironists argue that the modernist framework for theoret- 
ical and practical discourse fails to have worldly effects. Postmoderns 
such as Jacques Derrida,** Michel Foucault,** and Edward Said**® thus 
employ deconstructive practices and other critical techniques for displac- 
ing and decentering the modes, categories, and normative concepts of 
Western thought. 

Derrida’s deconstruction of Western philosophy and literature at- 
tempts to bring out the play of différance (a word created by Derrida to 
signify the “other”) in various texts to reveal how Western reason 
excludes different self-identities and life-styles. Foucault and Said at- 
tempt to show how Western concepts of humanism and reason have 
functioned to define social identities in ways that exclude the social 
conventions and identities of other groups. Postmodern ironists attempt 
to expose exclusionary effects of rational thought by bringing attention 
to the relationship between knowledge and power. The goal is to un- 
cover the human identities and dead styles defined by the symbolic 
system of meaning in modern thought and then to expose how the 
universal identity of the self excludes and disciplines other self-identities. 

Neopragmatists and ironists have thus worked to redefine the politi- 
cal orientation of traditional labels such as liberal and conservative. 
Modernists are divided between “left,” “liberal,” and “right” political 
orientations, but no matter what political label modernists subscribe to, 
they believe in the Enlightenment idea of a politically correct vocabulary 
for thinking about political. problems. They think it essential to get the 
“right” political vocabulary and program for government, law, and 
social relations. The left, liberal, and political right are regarded by 
postmoderns as different instances of the same universal motif of moder- 
nity. Postmoderns resist and react against the different political orienta- 
tions of modernists because they view modernist conception of politics 
to be embodied in the fabric of a contradictory and problematized 
conception of reason. They attempt to decenter this conception of 
knowledge and politics by exposing contradiction, paradox and irony 
embedded within modernist discourse. Neopragmatists attempt to tran- 
scend the traditional categories of politics through an antifoundational 
instrumental perspective. Ironist theorists attempt to do the same by 
employing deconstructive interpretive strategies to show the irony of the 
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modernists’ political scenarios of “social hope.” The irony is that the 
modernists’ political scenarios have become a self-referential end rather 
than a means for achieving a particular social goal or task.*” 

Each side of postmodernism seeks to highlight the disintegration and 
fragmentation of modern culture in the representational practices of 
various intellectual disciplines. Culture, language, and context are the 
common themes of postmodern criticism. Postmoderns are cultural and 
literary critics who seek to reveal how intellectual discourses, language, 
and fields of knowledge reproduce and present questions about social 
relations and cultural practices. Postmoderns report on the complex 
motif of the postmodern condition in order to better understand the 
politics of our time. 


Postmodern Jurisprudence 


Postmodern jurisprudence emerges from the postmodern intellectual 
condition. It represents the view expressed by Lyotard that the search 
for new legal theories and metanarratives to solve law’s problems has 
been exhausted. It “announces or implies that a rupture has occurred, 
an irreparable break with the past, and that nothing can ever be the 
same again.”*® By 1990 there were signs that this had happened in 
jurisprudential studies. There was a loss of belief in a secular and auton- 
omous jurisprudence as the “Rule of Law” for all rules. Indeed, as the 
century approaches its end and we enter the next millennium, it is no 
longer possible to identify a mainstream view of jurisprudence. Even 
though jurisprudence constantly develops new theories about law and 
adjudication, the same argumentative patterns are played out. New 
jurisprudential developments include new twists, new words, and new 
emphases on common argumentative stories told about jurisprudence. 

Jurisprudence at century’s end exhibits a certain postmodern aes- 
thetic—an aesthetic that accepts the problematic nature of its own 
foundations. The experience of pastiche is felt as each new cycle of legal 
theory of jurisprudence recasts the same structure and same argumenta- 
tive patterns in different combinations. The study of jurisprudence has 
thus become like Ricky Nelson’s odyssey through the sitcom families of 
1950s suburbia. The exhilarating experience of discovering a new idea 
or theory of jurisprudence soon dissipates as one realizes that the new 
idea or theory merely recycles an old one. 
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This experience of pastiche characterizes the routine of modern juris- 
prudence reflected within the various theoretical trends or “schools” of 
legal thought. Postmoderns reveal how new schools of jurisprudence, 
and new ideas about law and adjudication, emerge only to fade as 
they are revealed as flawed attempts to overcome modern problems of 
jurisprudence. The process of creating the new from the old (the presen- 
tation of a new theory eventually revealed to be a copy of an old 
theory) has weakened legal modernism. Postmoderns believe that the 
breakdown of the performative significance of modern theory has now 
established a crisis in representation such that the old categories and 
normative positions of legal modernism are no longer credible.*? 

The current intellectual mood in jurisprudence is captured by the 
experience of “exhilaration” that soon gives way to “ennui” as the latest 
“provocative new piece of legal thought” is classified as “yet another 
possibly clever, perhaps thoughtful, but nonetheless utterly failed contri- 
bution.” °° In jurisprudence, pastiche describes the experience of déjà 
vu—the feeling Ricky Nelson had as he realized that each new family he 
visited represented a slightly different variation of the same old Nelson 
family. For postmoderns, the current situation of American jurispru- 
dence is a lot like Ricky Nelson’s odyssey on Saturday Night Live: like 
Ricky, legal moderns have embarked on an odyssey in search of the 
“right” jurisprudence for American law. The contemporary problem of 
jurisprudence, however, is that jurisprudence is the problem. The diverse 
modes of contemporary legal thought project legal identities of many 
different legal subjects: critical subjects, neopragmatic subjects, feminist 
subjects, literary subjects, and the like. The fragmentation of subject 
formations in the law has become a serious problem for legal theorists. 
The postmodern condition of jurisprudence comes from the awareness 
that legal subjects have lost confidence in the distinctiveness of the 
“performative enterprise”>! of their discipline that had heretofore de- 
fined their professional identity. The problem of jurisprudence is thus 
the problem of culture and politics. 

As an intellectual and political practice, postmodernism views knowl- 
edge as mediated by the current social, cultural, linguistic, and historical 
condition of our time. Postmoderns understand truth and knowledge as 
contingent social constructions, incapable of being grasped by a fixed, 
determinate theory or conceptional construct. For some postmoderns, 
“Rational argument is expressed as .. . a privileging of a perspective, a 
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move in a power game.” °? For others, truth can never be transparent 
because truth is a social construction mediated by a language inherently 
incapable of capturing reality. Thus, postmodern jurisprudence is not a 
theory of law, but a kind of antitheory—an antitheory that strives, 
however problematically, to resist the adjudicatory impulse, the regula- 
tory obsession of modern legal thought. 

Postmodern jurisprudence can be found within the legal scholarship 
of postmoderns who have adopted either the neopragmatist or ironist 
stance in their legal criticism. Richard Posner is the best-known neoprag- 
matic postmodern legal scholar in the academy today. Pierre Schlag is 
the leading champion of ironist legal criticism. To understand how these 
postmodern scholars practice their postmodern criticism, it is helpful to 
examine how they position themselves in relation to ideas about the 
nature of theory, language, knowledge, and the identity of the subject. 


The Nature of Theory 


Postmodern neopragmatism is evident in the Pragmatic Manifesto out- 
line in Posner’s book, THE PROBLEMS OF JURISPRUDENCE.” Posner 
renounced the scientism of the law and economics movement and em- 
braced the pragmatic manifesto of neopragmatic philosophers such as 
Richard Rorty. According to Posner, pragmatism overcomes the essen- 
tialism of legal conceptualism and formalism without falling prey to the 
moral relativism of legal realism or its modern counterpart, critical legal 
studies. Posner believes the pragmatic approach is a “middle way” that 
avoids the exaggerations and pitfalls of legal formalism on the right, and 
the fundamental contradiction thesis on the left. Instead of relying on 
abstract propositions of “theory,” Posner argues that judges should rely 
on instrumental logic; he uses theory and legal reasoning as tools to get 
a job done. His true test of every legal analytic is whether it “works” 
instrumentally in maximizing human goals and aspirations.°* Posner 
justifies the application of economics to law on a practical level; eco- 
nomics wins because it “gets the job done” better than any other 
method.°° 

Richard Posner’s pragmatism exhibits what Thomas Grey calls “free- 
dom from theory-guilt,”°® a scholarly temperament liberated from the 
necessity of devising a theory of law rooted in some total perspective.>’ 
Freedom from theory-guilt places neopragmatists in a theoretical posi- 
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tion that is critical of modern legal theory as well as the interdisciplinary 
theories associated with the 1980s movements. Grey believes that the 
liberation of freedom from theory-guilt enables these legal critics to 
avoid the logical paradoxes posed by the contradictory views of “per- 
spectivist self-reference” (there are no universal truths) and “perspecti- 
vist dogmatism” (my truth is the real truth), which characterize the 
perspectives of modern legal theory as well as critical social theories 
such as Marxism. Postmodern pragmatists argue that their “real interest 
is not in truth at all but in belief justified by social need.” >® 

Posner’s pragmatism helps to identify the perspective characterizing 
the post-Chicago law and economics movement. Although they differ 
in many respects, post-Chicago law and economics practitioners have 
unwittingly committed themselves to antifoundationalism, anti-essen- 
tialism, and the rejection of any one-dimensional interpretive guide to 
law and legal decision making. This is also the credo of Posner’s prag- 
matic jurisprudence. The pragmatist argues that no universal perspective 
exists for resolving problems of jurisprudence. Neopragmatists thus turn 
their back to jurisprudence and legal theory. They instead embrace 
a pragmatic form of reasoning that exhibits qualities associated with 
postmodernism —antifoundational and skeptical attitudes about the 
study of law. Legal feminists and critical race scholars have also relied 
on neopragmatism in their work. Pragmatic feminists such as Margaret 
Jane Radin and Mary Becker, for example, have argued that legal femi- 
nists should stop arguing among themselves about feminist approaches 
and instead use whatever approach works for dealing with gender dis- 
crimination in the law. Critical race theorist Cornel West of Harvard 
University has been a forceful advocate of a “prophetic pragmatic” 
approach for understanding how structures of domination in society 
operate to the disadvantage of people of color.°” 

Neopragmatic legal critics also follow Rorty’s skeptical attitude to- 
ward science and empiricism.©? Rorty’s brand of neopragmatism is also 
a form of antitheory that insists that truth and authority are social and 
therefore always contingent upon the meaning constructed by a particu- 
lar community.°! What is accepted as truth is merely the expression 
of universally shared community beliefs about the truth of something. 
Neopragmatists reject truth assertions based on dogma; they believe that 
truth is socially constructed by each community in order to achieve 
certain ends. In keeping with the pragmatic philosophy of James and 
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Dewey, neopragmatists approach theory as merely a tool or instrument 
for the achievement of human ends. Unlike James and Dewey, however, 
neopragmatists do not believe that the scientific method is “effica- 
cious.” © 

Neopragmatists believe that theory merely establishes the rules for 
playing a particular language game. They view theory as a function of 
language, rather than reason, logic, or analytical method.*? Neopragma- 
tists have accepted two paradoxical ideas about law: first, that it is 
possible to know the truth without accepting the idea of universal es- 
sences; and second, that it is possible to reach principled decisions even 
though there are no right answers. These ideas are not really paradoxes 
for legal pragmatists since they reject the philosophy of foundationalism 
upon which universal truth and right answers rest. 

Ironists, inspired by the critical practices of Derrida, Foucault, and 
Said, reject the essentialist claims of modern theory. Unlike neopragma- 
tists, ironists reject the idea of a “middle ground” of a pragmatic intu- 
ition for avoiding the essentialism of foundation theories. They believe 
that there is no way to avoid the predicaments of modern theory because 
no “middle ground” exists. These nonpragmatic postmoderns have 
given up on the Enlightenment idea of normative or regulative theory 
altogether, and attempt to look beyond theory to recognize and rede- 
scribe the normative narratives and discourses of law. 

One way to understand the difference between neopragmatists and 
ironists is to consider how they position themselves in relation to the 
foundational claims of modern legal theory. While neopragmatists reject 
the idea of an intellectual foundation, they nevertheless believe that 
intuition and practical reason can situate the pragmatic theorist and 
enable her to develop an instrumental way of knowing what to do. 
Ironists claim that the situatedness and instrumentalism of neoprag- 
matists is merely another manifestation of the modernists’ attempt to 
discover a foundation for legal analysis. Pierre Schlag, for example, 
concludes that “[nJeopragmatism ... remains a protest against philo- 
sophical idealism, rationalism, and transcendentalism that ironically re- 
mains confined to the realms, the matrices already carved in the self- 
images of philosophical idealism, rationalism, and transcendental- 
ism.” ét Hence, Schlag argues that neopragmatism is prefigured in a way 
quite unconscious to itself, by an aesthetic, a rhetoric, a discourse that is 
quite inhospitable to neopragmatism’s own stated aims and projects. 
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Neopragmatism’s foundation is the intuition and common sense of 
the situated pragmatist. Ironists attempt to decenter the foundation of 
neopragmatism by revealing how pragmatic judgment reflects the view 
of a situated subject who tries to be very pragmatic in reacting to the 
postmodern condition. As Schlag has amusingly put it: “The pragmatist 
subject, understood in pragmatic terms, is the shopper at the universal 
mall making meaning with the commodified signs of our traditions and 
culture while the social aesthetics of techno-bureaucratic strategies are 
making him think he means something. Everything else is just nos- 
talgia.” 66 

Another way to see the difference between these two sides of post- 
modern jurisprudence is to consider how each side understands the 
nature of legal theory. For neopragmatists, legal theory is a tool used for 
getting a job done. They don’t see any sense in debating the truth or 
objectivity of law; the only thing that matters is deciding which particu- 
lar conceptions of law work best under the circumstances. While neo- 
pragmatists view legal theory as a tool, ironists understand legal theory 
as a type of theater. Ironists argue that the conceptualist and normative 
forms of modern jurisprudence are a “kind of theater” for directing the 
action and subjects of a-particular kind of scene in a play. Postmodern 
in nists seek to bring out the power of this theater to control and limit 
the type of narratives found in the law. As Schlag stated: “The rhetorical 
script of normative legal thought is already written, the social scene is 
already set and play after play, article after article, year after year, 
normative legal thought” offers the same normative choices.°’ 

Ironists maintain an ironic stance in claiming that the bureaucratic 
practices and values of modern law and society (re)inscribe and monitor 
the aesthetics of all forms of contemporary legal thought, including 
those represented by postmodernists. The goal of ironist criticism is to 
decenter foundational narratives in legal thought, without claiming to 
stand outside that system. Schlag thus does not attempt to get beyond 
the “text” of the law; he rejects the idea that the text stands outside 
of culture. He maintains that the politics of postmodernism must be 
understood in relation to modern legal thought; the goal of ironists’ 
criticism is to decenter and displace modernist claims of a universalist 
method guided by a detached and autonomous subject unaffected by the 
situatedness of her context. 

Ironists do not share the same intellectual position of antifoundation- 
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alist philosophers following Rorty.© In philosophy, antifoundationalism 
has become a popular theme that rejects the idea of shared intellectual 
foundations. Antifoundationalism is akin to postmodernism in that both 
reject attempts to explicate rational and objective argument.® Unlike 
foundationalists, ironists seek to (re)describe the normative subject of all 
foundational and antifoundational accounts of reality and knowledge 
claims. Through the process of (re)description, postmoderns seek to 
highlight the different subject formations within foundational and anti- 
foundational accounts of law. They do this to decenter the authoritarian 
claims of modern theorists in order to reveal how language and reason 
mediate the modernists’ understanding of the world, and to show how 
modernists lack the ability to grasp the world “as it really is.” 

Ironists thus refuse to take sides in the debate between foundation- 
alists and antifoundationalists. Ironists express “incredulity” toward all 
meta-narratives, even those that claim to be antifoundational in nature. 
They point out the ironic juxtapositions of different “styles” between 
foundational and antifoundational arguments. They seem to be saying: 
“Here, look how this style embodies a particular vision ... and how it 
is challenged by the style next to it, and by the style next to that.” 7° 
Ironists remain agnostic about whether one style or another is the “cor- 
rect” or “best” style for understanding social phenomena. Instead, they 
seek to expose how intellectual practices in the law are mediated and 
constructed by their own “self-referential end [which is] coextensive 
with the operation, performance, reproduction, and proliferation of bu- 
reaucratic practices and institutions.” ”! 


The Nature of Language 


Modern legal scholars uncritically assume that language is like a mirror 
capable of accurately reflecting the meaning of objects in reality.’* The 
metaphor that captures the modernists’ view of language is conduit— 
language is viewed as a conduit used by lawyers and judges to “get their 
message across.” 7> In this schema, words are (re)presented as containers 
of meaning. Postmoderns reject this objectivist view of language. They 
argue that language must be understood in relation to the cognitive 
processes of the people who speak it. Postmodern neopragmatists argue 
that language must be understood as a “language game” based on 
socially contingent rules for determining the truth or falsity of judg- 


Postmodern Jurisprudence 239 


ments. Ironists adopt a similar stance in arguing that language in the law 
is a “normative language game.” ”* Both strands of postmodern legal 
thought embrace Wittgenstein’s view of language as a “form of life” or 
“language game.” 

In describing language as a “game,” Wittgenstein meant that lan- 
guage was a practice used by communities to determine the truth and 
reality of judgments. “The upshot of Wittgenstein’s view of language is 
that all of our language has meaning only within the language games 
and ‘forms of life’ in which they are embedded. One must understand 
the use, the context, the activity, the purpose, the game which is being 
played.” Wittgenstein’s view was that human understanding occurs 
within language games and that there is no way to get outside of the 
game to ascertain the truth or reality of judgments. Legal postmoderns 
have adopted this view of language in their effort to bring attention to 
the underlying context, activity, and purpose of modern legal thought. 

Postmoderns thus reject the “common sense” understanding of lan- 
guage which associates the meaning of words with fixed objects in the 
world. What is challenged is the image of legal discourse as a neutral me- 
dium capable of reflecting the true meaning of social events.’° Postmod- 
erns claim that the common-sense idea that meanings of words reside 
“in” language is “fundamentally misguided.” ’” For them language con- 
structs, rather than reflects, the meaning of things and events in the world. 
The revival of Wittgenstein’s language-game hermeneutics in contempo- 
rary legal scholarship suggests that legal thought is slowly assimilating 
postmodern developments in the theory of language and culture.” 


The Nature of Knowledge 


While postmoderns agree that “truth” is a relative concept, they disagree 
on the possibility of progress through “knowledge.” Neopragmatists 
believe that practical reason is a form of knowledge that exists and can 
be relied on in reaching judgment. Legal neopragmatists believe that 
knowledge of the world can be obtained through the trial and error 
process of experiences. As Richard Posner states: “There is knowledge if 
not ultimate truth, and a fallibilist theory of knowledge emphasizes, as 
preconditions to the growth of scientific and other forms of knowledge, 
the continual testing and retesting of accepted ‘truths,’ the constant 
kicking over of sacred cows—in short, a commitment to robust and 
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free-wheeling inquiry with no intellectual quarter asked or given.” 7? 


Postmodern neopragmatists believe that “[t]he soundness of legal inter- 
pretations and other legal propositions is best gauged ... therefore, by 
an examination of their consequences in the world of fact.” 8° 

Ironists have a different orientation toward knowledge. Taking Fou- 
cault’s mandate that “power comes from everywhere” seriously, ironists 
argue that law is a form of knowledge that creates and constitutes 
power. Thus, Pierre Schlag forcefully argues that “the value (if any) of 
normative legal thought depends.on a decentered economy of bureau- 
cratic institutions and practices—such as those constituting and travers- 
ing the law school, the organized bar, the courts—that define and 
represent their own operations, their own character, their own perfor- 
mances, in the normative currency.” 8! Law as a form of cultural knowl- 
edge “becomes the mode of discourse by which bureaucratic institutions 
and practices (re)present themselves as subject to the rational ethical- 
moral control of autonomous individuals (when indeed they are not), 
just as normative legal thought constructs us (you and me) to think and 
act as if we were at the center—in charge, so to speak—of our own 
normative legal thought (when indeed we are not).” 8 Ironists alter 
the concept of knowledge by revealing its political, social, rhetorical, 
institutional, and aesthetic dimensions. | 

Ironists thus try to decenter, displace, and weaken the knowledge- 
claims of conceptual and normative jurisprudence. Their goal is to un- 
cover how bias, prejudices, and normative perspectives affect theories of 
evaluation and types of knowledge. The point is not merely criticism. It 
is to show how limits are set, how possibilities are established —in short, 
to show how law works. Ironists attempt to reveal the ideological bias 
that prefigures theories of knowledge.®? Ironist philosophers want to ex- 
pose how the boundaries of philosophy can be (re)described in ways to 
enlarge the canons of philosophy to permit cultural and literary criti- 
cism.°* Legal ironists serve a similar function in enlarging the canons of 
legal interpretation to permit legal thinkers to better understand how the 
official perspective of the law is culturally and linguistically conditioned. 


Identity of the Self 


Of the four key ideas relevant for understanding postmodern legal criti- 
cism, the concept of self is critical. Indeed, one way to understand legal 
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postmodernism is to view postmodernism as a subject-formation type of 
criticism— postmoderns criticize and react against the liberal definition 
of the legal subject found within modern conceptual and normative 
jurisprudence. The concept of self in modern theory defines the legal 
subject or person “back there” in control of the analysis and reason of 
the law. In modern legal theory, the subject is the judge who engages in 
“reasoned elaboration” and applies “neutral principles.” In fundamen- 
tal-rights discourse, this subject is the idealized judge whom Ronald 
Dworkin identified as Hercules in Law’s Empire.® As Schlag puts it, he 
“is the idealized self-image of the legal academic who by virtue of his 
intellectual prowess and his commitment to the rule of law applies his 
overarching legal knowledge to rewrite the case law in a way that is 
morally appealing.” °° Schlag calls this idealized definition of the subject 
the relatively autonomous subject of normative legal thought.®” 

While modern legal theory adopted a “centered sense of the self,” 
postmodern critics adopted either a situated or decentered concept of 
self.88 The idea of the situated self is based on an understanding of 
subjectivity that “emphasizes that self is formed only through a relation- 
ship with others.”®? The implications of situated subjectivity can be 
found in Posner’s postmodern legal pragmatism. For Posner, “law is 
functional, not expressive or symbolic either in aspiration or—so far as 
yet appears—in effect.”?° The functional nature of law is understood 
by examining how law functions in context. To comprehend this, judges 
must develop a situated understanding of human subjectivity in the 
decision-making process. The individual is seen as an economic rational 
actor in the context of transactions with other individuals. The economic 
concept of self is thus defined by a theory of behaviorism of situated 
individuals. As Posner explained: “The law is not interested in the soul 
or even the mind. It has adopted a severely behaviorist concept of human 
activity as sufficient to its ends and traceable to its means.”?! The 
behaviorists’ concept of human subjectivity commits postmodern legal 
pragmatists to a concept of situated self as a product of human relation- 
ships. 

Ironists are committed to a decentered form of subjectivity. They 
believe there is no core component of the self, only a shifting set of 
unstable references of multiple identities,?* and attempt to bring out the 
multiple identities of human subjects that contemporary legal scholars 
have uncritically ignored. As Schlag stated: “Postmodernism questions 
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the integrity, the coherence, and the actual identity of the humanist 
individual self—the knowing sort of self produced by Enlightenment 
epistemology and featured so often as the dominant self-image of the 
professional academic.” 7° | 
Ironists’ legal criticism is thus based on the idea that the “subject is a 
problem.” “The problem arises as each school (of jurisprudence) recog- 
nizes that its own intellectual architecture, its own normative ambitions 
rest upon the presupposition of a subject—a subject whose epistemic, 
ontological, and normative status is now very much in question.” 7* The 
goal of postmodern criticism is to decenter the subject so that the human 
agents of law can appreciate their responsibility for the normativity of 
law. For ironists, “the humanist individual subject has now become one 
of the main disciplinary vehicles by which bureaucratic institutions styl- 
ize, construct, organize and police their clientele.” °% Ironists view the 
politics of postmodernism as the politics of form,?® which refers to their 
claims about the way representational practice in modern legal thought 
reproduces and defines the “political and jurisprudential field” that 
shapes the identity of legal subjects. 
Postmodernists have not limited their criticism to the subject forma- 
tion of modern legal thought. They also criticize the subject formation 
represented in interdisciplinary legal studies. Ironists claim that the inter- 
disciplinary work of law and economics is committed to a type of 
subject formation found in work of Langdellian formalists. Both law 
and economics and Langdellian formalism define the subject as relatively 
autonomous. IJronists charge that interdisciplinary approaches in law 
merely replaced “law” as the source of law’s autonomy. 
Interdisciplinary legal formalism reproduces the same autonomous 
subject reflected in normative legal thought. As Pierre Schlag stated in 
his 1991 essay, The Problem of the Subject: “The story is the story of 
formalism and the problem is the problem of the subject. The story of 
formalism is that it never deals with the problem of the subject. The 
problem of the subject is that it’s never been part of the story.” ?’ Schlag 
demonstrated how Langdellian formalism presumed the existence of a 
conscious sovereign subject whose normative and ontological status 
gives the illusion of law’s autonomy. Ironists argue that the history of 
legal modernism can be understood as a story of the missing subject. 
Rejecting the possibility of finding “correct” solutions to legal prob- 
lems based on conceptual formulations of some ideal Rule of Law, 
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postmodernists argue for new understandings derived from an aware- 
ness of the reciprocal nature of law, culture, and individual subjectivity. 
Ironist criticism has inspired legal scholars to contemplate the possibility 
of a new framework of analysis law, one that offers a transformed 
concept of what it means to solve legal and theoretical issues generally. 
What is different about postmodernists is their unabashed acceptance of 
the impossibility of solving legal problems under an ideal set of concep- 
tual solutions. One way to understand postmodernism is to consider 
how postmoderns understand the relationship between law and culture. 

Postmodernists reveal how Langdellian formalism and Holmesian 
instrumentalism have reproduced themselves in the contemporary pat- 
terns of interdisciplinary legal studies. Postmoderns expose how repeti- 
tive sameness in the various modes of interdisciplinary legal studies fail 
to maintain the modernists’ faith in the powers of reason to penetrate 
the truth of the legal system. They argue that the faith in one true “rule 
of law” wore out; the belief in law’s autonomy ceased to inspire the 
imagination of the current generation of legal scholars. They recognize 
this in acknowledging that “[m]any of the critiques developed over the 
past twenty years or so seem to have reached, if not dead ends, then at 
least a measure of exhaustion.” 7° 

The transition from the old to the “new” jurisprudence began with 
the breakdown of the core beliefs and theories that served to define 
modern jurisprudence. The breakdown is partly a manifestation of the 
proliferation of new jurisprudential discourses and new movements in 
legal thought. What energizes jurisprudential discourse today, however, 
is a general skepticism of all structural, deterministic, and foundational 
arguments in the law. What is rejected is the “bed rock assumption .. . 
that we are capable of representing reality more or less precisely and 
that some knowledge transcends particular perspectives and con- 
texts.”?? Postmodern jurisprudence challenges modern conceptions of 
law and jurisprudence by undermining the modernist belief in founda- 
tions, essences, objectivity, and autonomous law. 


Postmodern Politics 


It would be misleading to say that everyone finds the postmodern devel- 
opments in jurisprudence attractive. To the contrary, judging from the 
academic hype in the general university, postmodernism is held responsi- 
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ble for a multitude of ills in the modern university — multicultural curric- 
ula, political correctness, affirmative action, restrictions on hate speech, 
and the general disinterest in the great classics of Western culture.!° In 
the legal academy, the most frequently voiced objection to postmodern- 
ism is that it is a nihilistic scholarly movement that is. a recipe for 
inaction.!°! Modern legal scholars tend to see postmodernism as threat- 
ening the progress of modern jurisprudence by destabilizing and render- 
ing uncertain the process of interpretation. Progressives worry that post- 
modernism may undermine the collective optimism necessary for 
progressive resistance and renewal. 1°? 

Progressive legal criticism has presumed that the analyst is already 
mobilized for action, such that normative legal scholars can activate a 
form of political action through their normative writing. Postmoderns 
argue that progressive legal scholars are not mobilized and that their 
normative law review prescriptions are an exhaustive genre of politics. 
Postmoderns claim that progressive legal criticism has fallen prey to a 
type of false empowerment that has led legal scholars (liberals and 
conservatives) in the law schools to believe in nonexistent forms of 
abstract power. Legal progressives see postmodernism as demobilizing 
because they think they are already doing something to engage political 
action when they are not. Postmoderns start from a different place— 
they try what is and what is not currently practiced and considered 
without attempting to resolve the predicaments and paradoxes of the 
texts and discourses they investigate. 

Postmodern legal scholars argue that there are “no necessary contra- 
dictions between a continuing loyalty to a postmodern perspective and 
the practical implementation of a radical political agenda.” 1% For Allan 
C. Hutchinson “postmodernism is the only critical resource that a pro- 
gressive activist can have or want.” 1°% Pierre Schlag believes that the 
attempt to locate law within some conventional understanding of poli- 
tics “is bound to miss the politics of postmodernism because the politics 
of postmodernism [attempts] to decenter and displace [the] traditional 
conception of politics.” 1 

For postmoderns the problem with contemporary politics is that the 
subject thinks he/she is in control of normative legal thought when in 
fact he/she is not. In short, where the subject thinks it is in control of its 
discourse, it turns out that the discourse controls the subject by structur- 
ing the social system of signification in which that subject participates.'°° 
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Postmoderns argue that “old-style lefties,” liberals, and legal progres- 
sives are mistaken in their commitment to “pure” beliefs and the “right 
theory of human nature.” !°” They contend that “[t]here is no better 
foundation for our values than our own actions. Without that ground, 
there are no foundations and no values worth speaking of.” 1° 

Postmodernism thus challenges legal thinkers to reconsider their most 
basic understanding of the nature of law and politics—their belief in an 
objective and autonomous law. Postmoderns argue that decision making 
according to rule is not possible, because rules are dependent upon 
language, and language is socially and culturally constructed and hence 
incapable of directing decision makers to make consistent and objective 
choices. Objectivity is possible only if agreement or consensus about 
different interpretive practices can be reached. Consensus about accept- 
able meanings of words is possible, but only if legal interpreters can 
agree about the “correct” method for legal interpretation. The prolifera- 
tion of different interpretive methods in law means that consensus is no 
longer possible. 

This, of course, is not to suggest that postmodernism will “rescue” 
modern legal theory.from its current dilemmas. Essentialist impulses in 
postmodern thought, whether they be new claims of legal determinacy 
in law and economics or literary studies, identity-based politics of CLS 
or feminism, or the situated subjectivity of postmodern pragmatism, will 
surely continue to pose a curious paradox for postmodern legal scholars. 
There is a pull within new movement discourses toward some new meta- 
narrative or separatist identity politics, although their adherents warn 
against the mistakes of essentialism. A practical strategy for fostering 
constructive engagement across the frontiers of race, class, gender, and 
language needs to be developed. New neopragmatic and ironist criticism 
offers no new vantage points for analyzing and confronting these prob- 
lems as the monolithic forms of jurisprudence fragment and break down. 

One thing seems certain. The two sides of postmodern legal criticism 
are working to redefine the benchmarks for evaluating the cogency of 
legal reasoning and the validity of the legal truth. Postmoderns are 
cultural critics; they are interested in tracing the various ways law repre- 
sents different cultural practices, norms, and ideologies. For them 
“truth” and “knowledge” cannot be empirically verified by the simple 
process of examining the closeness of fit of the argument to the evidence. 
Postmoderns claim that “evidence” is a contingent social construction, 
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and thus reject the belief in a metanarrative of jurisprudence, favoring 
instead an understanding of law and adjudication in terms of what 
Lyotard called complex multinarratives or “local discourses” of different 
cultural and theoretical perspectives. For postmoderns, law cannot be an 
autonomous, self-generating activity because there are no fixed founda- 
tions on which one can ground legal justification once and for all. 


Conclusion: Jurisprudence at Century’s End 


Academic trends in legal scholarship do not occur in a vacuum, nor are 
law schools and legal scholars autonomous. To understand what has 
been going on in contemporary legal theory, one must look to what has 
been going on at the university. American university campuses have 
recently witnessed a form of organized dissent not seen since the turbu- 
lent 1960s and 1970s. Commentators report that “[a]n intellectual and 
cultural revolution is now under way at American Universities.” ! The 
revolution has been stirred in part by cultural changes unfolding in 
American society brought about by the diversity movement. This move- 
ment consists of people of different races, ethnicities, genders, and cul- 
tures who share a common desire to bring more diversity to academic 
studies. The diversity movement calls for a more diversified curriculum 
of different intellectual and cultural perspectives. 

Students and faculty are also protesting the validity of the canons of 
the Western classics which represent the core curriculum at American 
universities. They are demanding that a new multicultural curriculum 
be developed to take account of the interests and perspectives of differ- 
ent cultures, life-styles, and people. Multicultural studies are said to be 
needed to meet the demands of a multicultural student body that wants 
to seriously study the history and culture of their different ethnic and 
racial backgrounds. A multicultural curriculum is thus demanded to 
meet the needs of Indians, Hispanics, African Americans, Asian Ameri- 
cans, and women of all ethnicities.? 

The inclusion of multicultural perspectives in the university curricu- 
lum has made the study of history, politics, economics, psychology, and 
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art more realistic and relevant to a wider audience of students. It has 
also inspired a debate about the validity of the traditional canons that 
made the Western classics of philosophy, literature, and art the “official” 
university curriculum. The exclusion of different perspectives and dis- 
courses made mainstream university scholars unable to say much that 
was relevant to non-white Americans, women and other non-Western 
people. It made it difficult for the current generation, “Generation X,” 
to understand and evaluate the complexity and diversity of the forms 
of bureaucratic institutions-and practices of late capitalism and the 
multicultural content of American culture. 

This canon debate has been fueled by new academic interests in 
critical social theory, which revolutionized the way academic scholars 
think about fundamental ideas of modern theory: the nature of theory, 
knowledge, language, and human subjectivity. Deconstruction, neo- 
pragmatism, social construction, neo-Marxism, feminism, and other 
new transformative ideas associated with critical social theory have 
motivated academics in a variety of fields to question the most funda- 
mental categories of their discipline. The development of these ideas has 
brought about a distinctive postmodern temperament in various aca- 
demic disciplines. This emerging postmodern temperament celebrates 
the discovery of contradiction, contingency, and indeterminacy; it uses 
the techniques of metaphor, narrative, and storytelling for discovering 
surprising new insights; it embraces a new neopragmatic position, and it 
justifies the use of “situated” and “local” critiques as a means for 
decentering foundational theories. 

The objective of postmodern criticism is not merely one of exposing 
contradiction or indeterminacy. Rather, the goal is to recover contradic- 
tion, paradox, and so forth, from official knowledges which police 
thought by disguising, denying, marginalizing, or silencing contradic- 
tion, paradox, and so forth. One of the paradoxes of Enlightenment 
thought, as exemplified in analytical philosophy and rule of law think- 
ing, is that it has become a kind of thought control—making certain 
inquiries unthinkable. What is appealing about postmodernism is the 
possibility of recovering aspects of intellectual life that are generally 
erased by Enlightenment perspectives and knowledges. Postmoderns at- 
tempt to bring to life the forms of thought and practice unheard and 
unseen in the official discourses of law. 
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New histories, texts, and narrative practices have developed as a 
new generation of academics turned to critical social theory and the 
transformative practices of continental philosophers. Critical social the- 
ory enabled these scholars to rethink the fundamentals of Western 
thought. The critical interpretive strategies of Michel Foucault, Jacques 
Derrida, Fredric Jameson, Edward Said, and others helped precipitate a 
crisis in confidence over the validity of the canons of interpretation in 
both the fine arts and in academia. This crisis in confidence concerned 
the credibility of the traditional canons of interpretation for defining and 
categorizing knowledge and professional technique. It was only a matter 
of time until these academic trends in the university would be felt in the 
law schools.* 

It is only now becoming clear that the current malaise and crisis in 
legal thought is shared by a wide range of intellectual thinkers, involving 
a variety of subjects and disciplines in the university. This common 
condition represents what social commentators call “a crisis of represen- 
tation” or, more accurately, a series of crises of representation. The 
older modes of defining, appropriating, and evaluating the objects of 
artistic, philosophical, literary, and social sciences were no longer credi- 
ble because the boundary between subjects and their objects had dis- 
solved; this has, in turn, resulted in exciting new possibilities as the 
plurality of theoretical perspectives and interpretive practices have devel- 
oped. The crisis of representation, known as postmodernism, has 
reached the legal academy and it is represented by a new form of 
postmodern jurisprudence.® 

There is a rising sentiment in the legal academy that modern legal 
theory has failed to sustain the modernists’ hopes for social progress. 
Contemporary legal academics are becoming more cynical and skeptical 
as they realize that legal theorists have been participating in a “recycling 
process” in which “[e]ach [new] generation ... offers a different meta- 
theory to explain or understand legal phenomena, rejecting the perspec- 
tives of the previous generation in the hope of more successfully solving 
[law’s] paradox.” ” Cynicism comes with the realization that each suc- 
ceeding generation of modern legal scholars has merely recycled the 
work of the previous generation, moving from new and improved con- 
ceptual theories to increasingly more complex normative theories, with- 
out ever achieving a successful conceptual or normative theory that 
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can withstand the criticism of the next generation. In the face of this, 
mainstream legal scholars proclaim that chaos is “good,” that the future 
will be secured by the development of a new “chaos theory” for law.® 

Postmoderns assert that the current mood of the cynic is quite normal 
and to be expected. They assert that this cynicism is what the current 
postmodern condition in legal studies signifies. To better appreciate the 
significance of this condition, postmodern legal critics persuade students 
of the law (professors and law students) to adopt a new metaphor for 
legal studies. They favor metaphors like “law as a theater,” because they 
believe that modern legal thought is “a kind of theater.” ? Postmodern 
legal critics argue that the problem with normative legal thought is that 
“[t]he rhetorical script ... is already written, the social scene is already 
set and play after play, article after article, year after year, normative 
legal thought [repetitively] requires [us] to choose: ‘what should we do? 
Where should we go?’ ” 1° Postmoderns argue that these are the wrong 
questions. What is needed is a drama and a new kind of “scene, agon, 
and actors.” !! The theater of modern jurisprudence has not permitted 
other stories to be told, until now. 

There are now many different stories being told in the law, different 
theaters and rich new plots and scenes depicting new vantage points for 
understanding previously ignored characteristics and subjects of the law. 
While at one time the study of jurisprudence reflected the 1950s pluralist 
consensus of the legal process school, the idea of social consensus has 
long been discarded as legal scholars turn to new, diverse, and eclectic 
approaches in theory and practice. The “theater” of the 1950s genera- 
tion of legal scholars reflected the values and consensus of television 
sitcoms such as The Adventures of Ozzie and Harriet. Like the Nelsons, 
the 1950s generation was optimistic about the future and believed that 
progress was possible through the legal system. They believed in the ever 
increasing pie (the national economy), and a color-blind society defined 
by the life experiences of upwardly mobile middle-class white males. By 
the late 1980s, however, the legal academy reflected the more cynical 
edge of Ricky Nelson’s odyssey through the pristine sitcom families as 
parodied in the Saturday Night Live skit, except in the case of our 
culture there is much more diversity encountered along the journey. 

Like Ricky Nelson on Saturday Night Live, the student of jurispru- 
dence today embarks on a jurisprudential odyssey by studying the differ- 
ent disciplinary families and movements of law: legal process, funda- 
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mental rights, law and economics, critical legal studies, feminism, law 
and literature, critical race theory, Asian American law, gay and lesbian 
legal studies, Native American law, and so on. Each of these new disci- 
plinary families of jurisprudence are studied to learn about different 
cultural, linguistic, and theoretical perspectives for legal studies, as they 
attempt to modernize the dead styles of legal modernism. Generation X 
is confronted with fragmented and somewhat confusing images and 
stories about law. These diverse images and stories require the current 
generation of law students to think more explicitly about the difficulties 
and opportunities of reaching agreement and consensus in a multicul- 
tural world. The experience of this may be unsettling and may even 
be described as being schizophrenic. The “schizophrenia” of modern 
jurisprudence, however, may be another signification of the breakdown 
in the recycling chain of modern discourse. '* 

Unlike legal moderns who have become increasingly cynical, post- 
modern legal critics remain optimistic. They point to the increased aca- 
demic interest in new scholarly movements as a healthy and hopeful 
development for legal studies.!° They argue that these movements have 
become part of the established landscape at the legal academy, and now 
allow excluded groups to participate in the discourse of jurisprudence. 
They note how initial fears and claims of protest are giving way to 
resignation and an overall upbeat mood.'* While these movements have 
provoked considerable anxiety, postmoderns seek to show how they 
have helped to discover new insights about law and how their criticism 
has stimulated new intellectual activity at the law school. They encour- 
age the current generation to rethink basic jurisprudential assumptions 
and premises. 

The good news is that there is new energy and interest in the legal 
academy focusing on questions of jurisprudence. Annual meetings of 
the Association of American. Law Schools and various leading legal 
symposiums now focus on postmodern interpretive strategies, as well as 
the American Law Institute’s Restatements of the Law. Law professors 
argue about the pitfalls of deconstruction and narrative pedagogy, as 
well as common law distinctions of bailment and suretyship. These 
changes in academic discourse and interest are symptomatic of larger 
changes. The new movements in jurisprudence, unlike jurisprudence of 
the post-World War II generation, have helped foster a new form of 
jurisprudence without fixed foundations and formal boundaries. 
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Unlike traditional legal theorists who attempt to define autonomous 
law from the neutral perspective of a critical observer, postmoderns 
refocus the inquiry on the nature of the subject who interprets and 
creates legal reasoning. The new scholarly movements compel legal theo- 
rists to rethink and examine how law is the product of particular un- 
stated normative conventions of law, our legal analysis and scholarship. 
The social construction of legal meaning in jurisprudential thought has 
become the new focus as contemporary legal scholars seek to understand 
the “politics of form.” Further work is needed to reveal the way in 
which predilection and normative precommitment are embedded in legal 
form. For postmodern legal scholars, choosing the “best” answer for 
legal problems requires “tactical judgments and questions regarding the 
values of the decision maker much more than a quest for a so-called 
‘best’ argument.” 1 One consequence of this has been the realization 
that there exists a multiplicity of answers for law’s many problems. 

The bad news is that legal academics have become more skeptical 
and pessimistic about the possibility of resolving the big questions of 
jurisprudence. It is now recognized that there are no quick or easy fixes 
for dealing with problems of judicial decision making. In opening up the 
political and moral dimensions of law, new-movement legal scholars 
have broadened the scope of the debate and discourse about law and 
jurisprudence. The proliferation of different jurisprudential discourses 
has, however, erased the lines between description and advocacy, mak- 
ing it much more difficult for traditionalists to maintain that there is a 
distinct legal method for resolving law’s many problems. There is con- 
cern that the new focus on language, meaning, and culture rather than 
on law and legal reasoning, will divert contemporary jurisprudence from 
its central mission of enlightening lawyers on the shared values of the 
profession. Finally, serious communication problems have resulted from 
too little cross-talk between the movements and minuscule scholarly 
exchange between advocates of the new movements. and the more tradi- 
tional jurisprudential thinkers. 

The tension between foundational and antifoundational approaches 
will probably continue to structure debates among contemporary juris- 
prudential writers, thus preventing contemporary legal scholars from 
ever reaching an intellectual consensus. This tension is reflected in the 
continuing debate between legal moderns, who cling to foundational 
accounts of law, and postmodern antifoundationalists. It is also reflected 
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in the subtle tension between postmodern neopragmatists and ironists 
who disagree over the possibility of developing an intellectual legal 
practice from the dynamic of social practices or practical reason. Neo- 
pragmatists believe that such a project is possible. Ironists reject the 
project as another manifestation of the false hope of modernism. 

The new scholarly movements have consequently offered different 
theoretical discourses and practices, but the conflict between founda- 
tional and antifoundational approaches recycles the same arguments and 
theoretical positions that have divided legal scholars since Holmes and 
Langdell. The disagreement between postmodern neopragmatists and 
ironists is not unlike the disagreement between Langdell and Holmes, 
who agreed that conceptualism in law was inevitable, but disagreed on 
the possibility that conceptualization in legal analysis would make law 
like a science. Thus, Posner and Schlag agree that legal analysis is 
culturally and linguistically contingent, but disagree on the possibility of 
discovering a situated, instrumental analysis to coherently guide legal 
analysis to reach correct answers, pragmatically defined. Postmodern 
neopragmatists seek to reform modern legal analysis and instruct its 
practitioners on how to be more pragmatic and instrumental in their 
method. Postmodern ironists attempt to intensify the awareness of the 
repetitive nature of legal discourse, including neopragmatic discourse, in 
an effort to facilitate closure and transition. 

Closure seems unlikely as the themes of contemporary jurisprudence 
repeat themselves in surprising new patterns but always reproducing the 
same common argumentative and normative structures. Because modern 
jurisprudence never seems to get beyond the structure and content of its 
Own cognitive and normative form, legal scholars yearn for a more 
realistic jurisprudence—a jurisprudence that is relevant for dealing with 
the bureaucratic power structures and multicultural communities of 
postmodern American culture. Modern jurisprudence has become tired 
as its older scholars have worn themselves out recycling the same argu- 
mentative structures and dichotomies, even while the next generation of 
scholars claims to have developed new, refined methods and approaches. 

The rising skepticism has been especially pronounced in other intellec- 
tual fields as a new breed of. theorists questioned the objective descrip- 
tions and truth claims of modern theory. The implications of these 
intellectual currents have just recently been felt in the legal academy. 
Throughout the 1980s, the legal academy was an intellectual hothouse, 
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spinning out new ideas, new discourses, and new solutions for dealing 
with problems of a changing and culturally diverse society. The prolifer- 
ation of theories, discourses, and perspectives of the new scholarly 
movements in law set the stage for the development of a new jurispru- 
dence and a new theoretical paradigm for law. 

One indication of this is the view of contemporary legal scholars and 
practitioners who wonder whether traditional understandings about law 
and jurisprudence are exhausted. Another is the heightened disagree- 
ment between legal scholars over the most elementary issues of jurispru- 
dence, such as the possibility of identifying objective methods and a 
shared intellectual foundation for legal studies. Yet another is the recog- 
nition that modern legal theory has failed to sustain the modernists’ 
hopes about social progress. There is also the cynicism that comes from 
the realization that legal theorists have participated in a recycling pro- 
cess, coupled with a desire to move on to something else. 

The sources motivating the new scholarly movements are, of course, 
complex and diverse, including internal pressures of tenure, the desire to 
write new and innovative legal theory, and a myriad of psychological 
and economic factors that have historically motivated legal scholars to 
take risks by developing controversial ideas and arguments. While legal 
scholars have always aspired to say something new and provocative 
about the law, there has never been a period in the history of American 
legal theory that approaches the level of intellectual diversity and frag- 
mentation witnessed during the 1980s as intellectual eclecticism intensi- 
fied and legal scholars became fragmented within different schools and 
movements. The new scholarly movements shared a common orienta- 
tion that was defined by their shared opposition to the traditional modes 
of scholarship and the modern theory of jurisprudence such scholarship 
sought to refine. 

Contemporary legal scholars consider new and different kinds of 
jurisprudential intellectual inquiry—inquiries about language and the 
kind of subjects that inhabit the world of legal thought. These new 
inquiries enable a different kind of jurisprudential “critique” —one that 
would criticize a school of legal thought, a legal theory, or a doctrine, 
not in terms of truth, adequacy, or normative appeal of its representa- 
tions in the objective realm, but rather in terms of the kind of subject 
that the school, theory, concept, or doctrine presupposes or celebrates. 
The goal of such work is to better understand the type of subjects that 
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have been unconsciously reproduced and constituted in legal discourse. 
Unlike traditional legal theorists who attempt to defend law’s autonomy, 
legal scholars who have adopted a postmodern temperament in their 
work have refocused the jurisprudential inquiry toward the nature of the 
subject who interprets and creates legal meaning. These scholars have 
sought to provoke debate and inquiry on the social construction of legal 
subjects, or what has been dubbed the “problem of the subject in legal 
studies,” ‘© which refers to the many ways judges and lawyers avoid “the 
question of who or what thinks or produces law.” '” It is this forgetting 
of the “we” who do the “expounding” that a new group of legal 
scholars claims has been ignored in the debate about law and politics.'® 

On the other hand, postmodern trends in legal scholarship have 
generated considerable anxiety and discomfort. In challenging tradi- 
tional notions of jurisprudence, postmodern criticism seems to challenge 
the very idea of law itself. If decision makers cannot render decisions 
according to law, then how can we expect “law” to protect us against 
the many injustices and invasions of the day? If the Rule of Law depends 
on different normative and theoretical perspectives, how will “law” 
protect itself against the subjective desires of legal subjects? As we 
approach the next millennium, it seems certain that anxiety about these 
questions will heighten. 

Postmodernists attempt to heighten, for better or worse, the predica- 
ment of our time. Postmodernism may eventually fade into something 
else, but for now it is here to stay because it best describes the condition 
of our era. Postmodernism underscores the anxiety and uncertainty of 
living in a highly fragmented and diverse society at the end of the 
twentieth century, though it cannot be held responsible for this condi- 
tion, nor can it be blamed by those who feel alienated by that condition. 
It is not the lack of a foundational vision or objective perspective that 
renders postmodernism troublesome; what is troubling is the intellectual 
bias against politically committed scholarship and action in legal studies. 
Postmodernists attempt to rectify that problem by providing intellectual 
legitimacy to a theoretical practice informed by social and political expe- 
rience. 

It may be that the temperament of contemporary jurisprudence evi- 
dences a general cultural anxiety that occurs whenever a century ends. 1? 
In moving from one century to the next, it is hard not to believe that an 
era is ending and that the old ways are exhausted.”° Perhaps the current 
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postmodern condition is part of a historically anxious, contingent mo- 
ment. In the next millennium, new frontiers and new energy may reinvig- 
orate the quest for answers to the dilemmas of modernism. 

What may seem to be “impending annihilation”?! may in fact be the 
basis for satisfaction, hope, and new intellectual inquiry in the next 
millennium. Constructive engagement between the different jurispruden- 
tial movements may lead to new jurisprudential insights about law.” 
Law and economics advocates may discover the social-construction the- 
sis that gives their theory the appearance of determinacy. Critical legal 
studies scholars might discover that a renewed interest in understanding 
the process of market commodification may provide the vehicle for 
developing a new agenda for jurisprudence. Law and literature scholars 
may deepen their interest in the cultural forces of race, class, and gender 
that influence legal interpretation. Feminists and critical race scholars 
might develop a new understanding of the relation between the particu- 
lar and general from their unique method of consciousness-raising. 

Perhaps new canons of interpretation for the legal profession can 
be discovered for developing a new constructive jurisprudence for the 
discourse of postmodern legal movements. The two sides of postmodern- 
ism may be reconstructed and reformed so that they will be absorbed 
within the two sides of legal modernism created by the forms of legal 
thought developed from Langdell and Holmes. However, postmoderns 
would be quick to remind us that we can never go back to the good old 
days of political and intellectual consensus. They would warn us that all 
canons of law are man-made and thus always subject to reinterpretation. 
They would resist the idea of a postmodern theory of jurisprudence; 
they would instead emphasize diversity, contradiction, and paradox. 
Postmoderns would say that the future of jurisprudence remains in our 
hands, that it is up to us to build the legal world we wish to inhabit. 

It is a critical time for jurisprudential studies in America. It is a time 
for self-reflection and reevaluation of methodological and theoretical 
legacies in the law. At stake is not only the status of modern jurispru- 
dence, but also the validity of the Rule of Law itself. In the current era 
of academic diversity and disagreement, the time has come to seriously 
consider the transformative changes now unfolding in American legal 
thought. The challenge for the next century will certainly involve new 
ways of understanding how the legal system can preserve the authority 
of the Rule of Law while responding to the different perspectives and 
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interests of multicultural communities. It is without a doubt an anxious 
and exciting time for jurisprudence. 

Whether the jurisprudential movements discussed in this book are 
praised, condemned, or (as I have argued) transformed by a new form of 
postmodern jurisprudence will ultimately depend on how successful 
these movements have been in hastening the death, not of jurisprudence, 
but of the particular methods that modern legal scholars have employed 
in thinking about their subject: law and adjudication. The proliferation 
of new forms of competing jurisprudential discourses, the willingness of 
some to try new methods, and the expression of discontent and resis- 
tance signify the end of neither professional discourse nor law as we 
have known it—all may simply be symptomatic of change from the old 
to the new.” 

What was once understood as the mainstream or modern view has 
broken into a diverse body of jurisprudential theories and perspectives. 
The current state of law and modern jurisprudence has become like a 
delta just before a river empties into the sea. The mighty river that was 
once modern jurisprudence has broken down into separate rivulets as it 
merges into a larger and different body of water. The modern river of 
jurisprudence splinters and is transformed by the sea change of a new 
perspective. It is time to consider the significance of these sea changes 
for “[n]o matter how troubling it may be, the landscape of the postmod- 
ern [now] surrounds us. It simultaneously delimits us and opens our 
horizons. It’s our problem and our hope.” 74 
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and uncertainties in the law make the search for sovereign authority a 
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sophisticated concept of law. See RONALD DWORKIN, TAKING RIGHTS SERI- 
OUSLY 16—22 (Cambridge, Mass.: Harvard University Press 1977). 

See, generally, HART, THE CONCEPT OF Law, supra. 
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H. L. A. Hart, Positivism and the Separation of Law and Morals, 71 Harv. 
L. REv. 593 (1958). 

Id. at 607. 

Id. 

GRANT GILMORE, THE AGES OF AMERICAN LAW 22 (New Haven: Yale 
University Press 1977). 
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hypothetical. Lon Fuller, Positivism and Fidelity to Law—A Reply to Pro- 
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fessor Hart, 71 Harv. L. REv. 630 (1958). Fuller gave an example of a 
truck erected as a war memorial by a group of patriotic citizens. Fuller 
argued that his example illustrated how even a simple rule, like Hart’s rule 
prohibiting vehicles in the park, might lack a settled core of meaning. 
According to Fuller, a judge could not determine, simply by looking up the 
word “vehicle” in a dictionary, whether the truck falls within the rule’s core 
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judges to consider the purpose of the rule they seek to enforce. Id. at 633. 
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simply deciding according to rules. Fuller thus argued in favor of a func- 
tional or purposive approach to legal decision making. Id. 
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Hart over Positivism and Fidelity to Law, 71 Harv. L. REV. 630, 631, 635 
(1958), as a classic jurisprudential account of judicial decision making. 
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process in Lon L. FULLER, THE MORALITY OF Law (New Haven: Yale 
University Press 1965) (2d ed. 1969). See James Boyle, Legal Realism and 
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dence of Substance, 78 CORNELL L. REV. 371, 377 (1993). 
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tent-with-its-justification” results. See FREDERICK SCHAUER, PLAYING By 
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MAKING IN LAW AND IN LIFE 212—15 (Oxford: Clarendon Press 1991). 
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cal jurisprudence were indistinguishable from legal positivism. In Fuller’s 
mind, legal realists represented an American variant of English positivism 
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on American jurisprudential studies. 
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in the law-as-interpretation school argue that legal interpreters are “for all 
intents and purposes, free” to construct their own interpretations of legal 
texts and discover their own values. See, e.g., Stanley Fish, Working on the 
Chain Gang: Interpretation in Law and Literature, 60 TEx. L. REv. 551 
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Robert W. Gordon, a law professor at Stanford University and a member 
of the critical legal studies movement, provides an especially vivid descrip- 
tion of what legal studies were like at the major law schools in the 1960s: 


Basically, the teachers taught us to do two things: doctrinal analysis and policy 
analysis. Doctrinal analysis was (as I now recognize) a kind of toned-down legal 
realism: we learned how to take apart the formal arguments from the outcome of a 
case and to find the underlying layer of justifications that really explain the case, a 
layer of ‘principles’ and ‘purposes’ behind the rules. Policy analysis was a kind of 
quickie utilitarian method for use in close cases—it was supposed to enable us to 
argue for outcomes that could efficiently serve social policies somehow inhering in 
the legal system. The polices were derived either by appeal to an assumed general 
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consensus of values (personal security, economic growth), or to an assumed (and 
assumed to be good) trend of historical development (such as from protecting produc- 
ers to protecting consumers). Sometimes there would be competing policies, repre- 
senting conflicting ‘interests’; here the function of policy analysis was to provide an 
on-the-spot rapid-fire ‘balancing’ of interests. 

A really “smart” lawyer who was adept at all these techniques would be able to 
discover—by the use of legal reasoning alone—socially optimal solutions for virtu- 
ally all legal problems. The image of the ideal lawyer was that of the technocrat with 
mildly reformist-liberal sympathies—half hotshot, half benevolent country squire. 
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to see deeper purposes, policies, and historical trends underlying the rules, would 
advise their corporate clients to play by the deep-level rules in their own long-term 
interests, and would engage in law-reform efforts in their spare time to keep the rules 
consistent with principles and up-to-date with changing conditions. 
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cific kinds of actions. See JEAN-FRANCgIS LYOTARD, THE POSTMODERN 
CONDITION 46 (Minneapolis: University of Minnesota Press 1984). Pierre 
Schlag, Normative and Nowhere to Go, 43 STAN. L. REV. 167, 183—84, n. 
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argument as a “theorem.” See RONALD COASE, THE FIRM, THE MARKET 
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. Id. at 346. 
. See Randall L. Kennedy, Racial Critiques of Legal Academia, 102 Harv. L. 


REV. 1745, 1745—46 (1989). 


. Id. at 1746. According to Professor Randall L. Kennedy, the racial distinc- 


tiveness thesis posits: (1) “that minority scholars, like all people of color in 
the United States, have experienced racial oppression;” (2) “that this experi- 
ence causes minority scholars to view the world with a different perspective 
than their white colleagues;” and (3) “that this different perspective displays 
itself in valuable ways in the work of minority scholars.” Id. 

Delgado, The Imperial Scholar, supra at 566—73. 

See Matsuda, Affirmative Action and Legal Knowledge: Planting Seeds in 
Plowed-Up Ground, supra. 


40. 


42. 


43. 


44. 
45. 
46. 
47. 
48. 
49. 
50. 


51. 
52. 
53. 
54. 


Notes to Chapter 9 317 


Matsuda, Looking to the Bottom: Critical Legal Studies and Reparations, 
supra at 324. 
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. Id. at 1796. 
. Id. 
. Id. 


. Id. at 1794—95. 
. Id. at 1793. 
Id 


. Id. at 1794—95. Kennedy stated that “the use of race as a proxy is specially 


disfavored because, even when relatively accurate as a signifier of the trait 
sought to be identified, racial proxies are especially prone to misuse. ” Id. at 
1794. He further noted that “[b]y requesting that white scholars leave the 
field or restrict their contributions to it, Delgado seems to want to transform 
the study of race-relations law into a zone of limited intellectual competi- 
tion.” Id. at 1795. 


318 Notes to Chapter 9 


63. 


64. 


65. 


66. 


67. 


68. 


69. 


70. 


71. 
72. 


73- 


74. 


See Richard Delgado, Mindset and Metaphor, 103 Harv. L. REv. 1872, 
1874 & n. 20 (1990). 

See Derrick Bell, Letter to the Editor, NEw York TIMES, Jan. 26, 1990, at 
A30, col. 6. See also Scott Brewer, Introduction: Choosing Sides in the 
Racial Critiques Debate, 103 Harv. L. REV. 1844, 1846 (1990). 

See Colloquy, 103 Harv. L. REv. 1844—86 (1990) (comments by Professors 
Scott Brewer, Milner S. Ball, Robin D. Barnes, Richard Delgado, and Leslie 
G. Espinoza). 

Brewer, Introduction: Choosing Sides in the Racial Critiques Debate, supra 
at 1844, 1851. Brewer went on to state: “Surely it is similarly possible for 
Kennedy and his critics to share that broad goal [the goal of equal respect 
and concern) while disagreeing vigorously over the method of reaching it. 
And if they are struggling for a shared goal, might they not both be better 
off acknowledging that?” Id. 

See Milner S. Ball, The Legal Academy and Minority Scholars, 103 HARV. 
L. REv. 1855, 1857 (1990), citing C. Geertz, LOCAL KNOWLEDGE 155 (New 
York: Basic Books 1983). 

Robin D. Barnes, Race Consciousness: The Thematic Content of Racial 
Distinctiveness in Critical Race Scholarship, 103 Harv. L. Rev. 1864, 
1869—70 (1990). 

Kennedy, A Cultural Pluralist Case for Affirmative Action in Legal Acade- 
mia, supra at 705. See also Gary Peller, Race Consciousness, 1990 DUKE 
L.J. 758. 

Kennedy, A Cultural Pluralist Case for Affirmative Action in Legal Acade- 
mia, supra at 726-27. 

Id. at 705. 

Duncan Kennedy’s thesis is that rational meritocratic judgments cannot be 
culturally and ideologically neutral and, therefore, race consciousness of the 
author is inevitable. See Kennedy, A Cultural Pluralist Case for Affirmative 
Action, supra at 705. 

See Alex M. Johnson, Jr., The New Voice of Color, 100 YALE L.J. 2007, 
2020 (1991) (suggesting that voice of color scholarship is “undergoing 
evolution analogous to the theoretical diversification within Critical Femi- 
nist Theory.” Id.). 
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tive, 87 Micnu. L. Rev. 2411 (1989); Delgado, When a Story Is Just a 
Story: Does Voice Really Mater?, supra; Delgado, The Imperial Scholar: 
Reflections on a Review of Civil Rights Literature, supra. 

See J. DERRIDA, OF GRAMMATOLOGY 49 (Baltimore: Johns Hopkins Univer- 
sity Press 1977). See also J. Balkin, Deconstructive Practice and Legal 


Theory, 96 YALE L.J. 743, 747 (1987). 


. Id. atn. 155. 

. Id. at nn. 156—57. 

. Id. at 748. 

. Crenshaw, Race, Reform and Retrenchment, supra at 1372. 

. Id. at n. 200. 

. Id. at 1387. 

. Id. at 1386. 

. A. GRAMSCI, SELECTIONS FROM THE PRISON NOTEBOOKS (Q. Hoare and G. 


Smith, trans.) (London: Lawrence & Wishart 1971). 


. See R. Gordon, New Developments in Legal Theory, in THE POLITICS OF 


Law: A PROGRESSIVE CRITIQUE 284—86 (D. Kairys, ed.) (New York: Pan- 
theon Books 1982); Crenshaw, Race, Reform and Retrenchment, supra at 
n. 90. 

Crenshaw, Race, Reform and Retrenchment, supra at 1356 (discussing the 
work of Gordon, Tushnet, and Gable). 

Id. at 1358. Crenshaw explained: “Black people are boxed in largely be- 
cause there is a consensus among many whites that the oppression of Blacks 
is legitimate. This is where consensus and coercion can be understood 
together; ideology convinces one group that the coercive domination of 
another is legitimate. It matters little whether the coerced group rejects the 
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